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PREFACE. 



As it is some years since Mr. T. M. Williamson published the 
second edition of the Small Debts Recovery Act, I thought a 
collection of decisions to date, in a convenient form, might be 
of some little service. 

The cases cited as reported in the ** Sydney Morning Herald" 
have been carefully digested, and I gratefully acknowledge the 
courtesy shewn me by the Proprietors in permitting me to have 
access to their files. For the digest of Exp. Dredge (an un- 
reported case) I am indebted to Mr. D. Ferguson, who was 
counsel for the applicant. 

ALBEKT C. ROBERTS. 
28 Elizabeth St., Sydnby, » 

dOth. January, 1898 
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ADDENDA, 



Page 4, after line 5, note (d). Intrepretation Act, No. 4, A. D 1897, 
S. 21. 

Page 4, after section of act. Sec 3 of the Arbitration Act, 55 Vic. No. 32, 

providing that if any party to a .submission commences any legal 

proceedings in any Court against any otiicr party thereto in respect 

of the matter agreed to be referred, that Court or a Judge thereof 

may make an order staying proceedings, does not apply to the 

Courts of Petty Suasions. E.rp. Vhiceiit, 14 W. N. 53. 

Page 14, line o, before erp. Gazzanl. In this case the credit was for good 
sold to the defendant, but returned by him. 

Page 14, after Evans v. Wedderhunif 11 \V. N. 82. 

A claim cannot be reduced by set off so as to bring it within tlie 
jurisdiction. 

The Plaint showed a claim of £10 15s. lOd. reduced "by eontra account, 
18/- '* to £9 17s. lOd. for which amount a verdict was given. Darley^ 
C. J, in making absolute an order ji/si for prohibition said that if the 
credit ot 1 8/. had been a payment instead of a set-off the case would 
have been covored by the authority of In re Alp and E.ep. Nelson, 
supra, inasmuch as it could never again be sued for and brought 
into account. But there was no power in a Petty Debts Court to 
deal with a set off as in the District Court. The case came exactly 
within Exp. Broiigh. The plaintiff had split his cause of action into 
18/-and JC9 17s. lOd. He did not abandon the 18/-, and there was 
nothing to prevent his suing for it. Exp. Dredge, 3 Apr. 1895. (The 
order nid and absolute were confirmed on the 6th. May 1895.) 
Page 14, after Exp. Madden, 14 S. C. R. 4.37. Plantiff sued on an dis- 
honored promissory note claiming a sum within the statutory limits 
of the Small Debts Court. If the interest tliereon had been properly 
calculated the total would have exceeded it, i. e. £30. Held, there 
was a splitting of the cause of action. Exp. McMillan 14 W. N. 32. 
Pag» 21, after 4th line. Where the cause of action as .stated in the 
plaint was on an dishonored promissory note, and the Magistrate said 
he gave a verdict not for the matter stated in the plaint, but on an 
account stated, held a prohibition should go on tha-t ground, with 
another. The cause of action must be stated in the plaint. Per 
Simpson, J. Exp. McMillan, 14 W. N. 34 
Page 26, After Pratt en v. Thompaon {E.rp. Thompson) 11 W. N. 162. Pt. 
obtained a judgment for £13 J 3s. 2d. against G. in the Court of Petty- 
Sessions at W. G. alleg^ed R. agreed to accept a horse at £$ in part 
payment, and that he had delivered the horse. Execution was issued 
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for £10 13 2 and G. tendered ^5 13 2 to R. as balance due on 
the judgment. R. refused to accept the amount denying the 
agreement. 6*8 cattle were seized and he then paid the total 
amount of verdict to the Registrar under protest, and brought an 
action in the Court of Petty Sessions at W. to recover the amount of 
£13 13 2 as ** paid under duress of plaintiffs' goods. " R. did not 
reside within the district of W. and objected to the jurisdiction on 
that ground, and thab thn action, if any, was one of tort and not a 
debt within sec. 1 of 55 Vic. No. 19. The Magistrate overruled thd 
objections and found a verdict for the plaintiff for £8. A prohibition 
was granted. (1) There was no satisfaction of the judgment and (2) 
the debt, if any, was not contracted at W. Oulliver v. Bohison 
Exp. Rohison ), 13 W. N. 104. 

F. residing in Sydney wrote to H. a newspaper proprietor at 
Guunedali directing him to insert an advertisement in his paper for 
three months. H. did as directed and sent the papers and an 
account to F. H. not hearing from F. continued the advertisement 
for a further 12 months, sending the papers from time to time and an 
account at the end of each quarter. H. having recovered a verdict 
in the Court of Petty Sessions at Gunnedah for advertising for 15 
months. F. moved for a prohibition. lieldj that the contract for 3 
months advertising having been made in Gunnedah the Court of 
Petty Sessions at Gunnedah had jurisdiction. That though there was 
no contract for 12 months the verdict as to that was merely an 
erroneous decision in law with which the Court could not interf'^re. 
(Cohen. J. dissentiente. The Magistrate gave himself jurisdiction, 
though only as to part of the claim, by an erroneous decision based 
on a wrong principle of law. The writ should go as to the whole, as 
there is a judgment which is indivisible.) Kxp. Fealey, 14 \V. N. 19. 
Page 35, after note (t) In Ramaay v. Margrett (infra) the question what is a 
Bill of Sale Was much considered. Lord Esher, M. R., said *' a bill of 
sale is a document by which property passes from one person to another 

without delivery of possession But in consequence of the 

provisions of the Bills of Sale Act, a document which Ih not a bill of 

sale is under certain circumstances to be deemed to be one 

The rule laid down in Charlesworth v. Mills {infra ) is this, if the 
document is intended by the parties to be a part of the bargain then 
whatever the form of it may be it is to be deemed a bill of sale . . . 
but if the transaction is complete without the document, it is not to 
be deemed that which it is not. *' This referred to the case of an 
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il 

oMinarj receipt. 
Page 42, after 2iid. line This section is practically re-enacted by Sec. d5 
of InterpreUtion Act, No. 4 (A.D. 1897) 

Page 46 after note (h). The claimant though successful, may be ordered 
to pay the costs of the interpleader and the bailiffs' fees, (as to 
Bailiffs' fees, see S.82 , 10 Vic. No. 10) Exp, Ths Permanent Trustee 
Co, 14 W. N, 61 



CORRIGENDA. 



Page 24, 2nd. paragraph, line 7> Keynsham Blue Lias Lime Co. 

Page 25. Transpose Exp, Carroll in note (h) to end of not^ (g.) on same 

page. 
Page 25, last line, read *' in that District &c. " 

Page 26, 2nd. line, for Ex}), Asher S.C.R. 71, read Exp, Asher, 4 S.C.R. 71. 
Page 35. For Wadell v, lliomas dt Co, read Madell v. Thomas db Co, 
Page 62. Newtown Petty Sessions District Tead by proclamation in the 

Government Gazette of 27 May 1892, No. 392. 

Newtown Petty Sbssioks District. 
( Amended Boundaries ) 

That portion of the Metropolitan Police District within the following 
boundaries: Bounded on the east from George's River by Botany Bay, 
Cook's River, and the eastern boundaries of the Municipal District of 
St. Peters and the Borough of Newtown northerly, the southern and 
eastern boundaries of the Municipal District of Macdonaldtown 
easterly and northerly, and the eastern boundaries of the Boroughs of 
Newtown and Camperdown northerly to the centra of the Parramatta 
Road ; thence on the north by the centre of that road westerly to the 
western boundary of the Municipal District of Five Dock ; thence by 
that boundary northerly to Hen and Chicken Bay ; thence by the 
waters of Hen and Chicken Bay and the Parramatta River westerly 
to Haslem's Creek ; thence by that creek upwards to the centre of 
the Paramatta [road ; thence by a line along the centre of that road 
easterly to a point in the northerly prolongation of the south-eastern 
boundary of J. Fleming's 200 acres (known as the Flemington 
Estate ) ; thence by that prolongation and boundary southerly to the 
centre of the railway from Sydney to Parramatta ; thence along the 
centre of that railway westerly, and partly forming a southern 
boundary of the Borough of Rookwood, as proclaimed 10th December, 
1891, south-westerly to meet the north-westerly prolongation of the 
north-eastern boundary of the land dedicated for the extension to the 
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Necropolis ; thence by that proloDgation and boundary being a north- 
eastern boundary of the Borough aforesaid soutn-easterly to meet the 
northerly prolongation of a line alon^^ the centre of the road forming 
the eastern boundary of the exteiiGion to the Necropolis aforesaid 
thence by that prolongation aiid line along the centre of that road 
bcii g the eastern boundary of the Boiough of Kookwood aforesaid 
generally southerly, and by part of the ssouthern boundary of that 
borough westerly to the north-wcat corner ox M. C. Bohrsman's 44 acres 
1 rood '6'2 percheb ; thence by llie western boundary of that land and 
its prolongation southerly to the centre of the Liverpool Road; thence 
by a line along the centre of that road north -easteily to meet the 
northerly prolongation of a line along the centre of Roberts' Road ; 
which forms the western boundary of the extension to the Borough of 
Knlield ; thence by tliat prolongation and by a line along the centre of 
that road southerly to ihe ccnti*: of the luad forming the southern 
boundary of portion IW) of the Roydsville or Bark Huts Estate, of the 
Elysinm Estate, and of J. T. Hughes grunt of 60 acres (and known 
partly as Juno Farud<.) ; thence by a line along the centre of that 
road easterly to the Cicorge's Kivcr Road, which jartly forms tlie 
western bouudaiy of the parish of St. George: thence by that 
boundary southerly to George's River, and by that river downward 
to tho point of commencement. 

Page 62, by proclamation in Gazette of 28th of November 1890, No. 670, 
the St Leonards Court was abolished but the North Sydney Court 
was'eatablifthed with the same jurisdiction as the St. Leonards Court 
had. 

ra«'e 68, sec 2 line 4. For **judgmemt creditor '* read " judgment debtor. 

Page 74, 4th paragraph. Yor dnnmings v. JJuoJcc mad Cximmivysv.Coolie, 
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SMALL DEBTS RECOVjERY. 

lo Victoria No. io. 

An Act to amend the Law respecting 
the recovery of small Debts in all 
parts of the Colony, (a) [30 Oct., 
1846.] 

W/HEREAS it is expedient to consolidate and amend the Preamble 

Laws now in force in New South Wales relating to the 
recovery of small Debts and causes of action in the manner 
hereinafter contained Be it therefore enacted by His Excel- 
lency the Governor of New South Wales with the advice and 
consent of the Legislative Council thereof That from and after 
the passing of this Act An Act passed in the third year ot the 3^^m^'*Tr 
reign of King William the Fourth intituled An Act for better No. 2. 
regulating Courts of Requests in the Colony of New South 3 Vic. No. 6, 
Wales and also An Act passed in the third year of the reign 
of Her Majesty Queen Victoria intituled An Act to establish 

Courts of Requests at the Town of Melbourne and Port . ,.. ^. 

4 ▼ ic. No 2i> 
Macquarie in the Colony of New South Wales and also an Act 

passed in the fourth year of the reign of Her Majesty Queen 

Victoria intituled an Act to amend an Act intituled An Act and 6 Vic 

No 15 
for better regulating Courts of Requests in New South Wales * * 

and also an Act passed in the sixth year of the reign of Her 

Majesty Queen Victoria intituled An Act to consolidate and 

amend the Law relating to Courts of Requests and to extend 

the jurisdiction of such Courts in the County of Cumberland 

shall be and the same are hereby repealed save and except so 

much of the said last recited Act as relates to Courts of Requests 

established and hereafter to be established in the County of 
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2 SMALL DEBTS EECOVERY. 

•letpt at to Cumberland aforesaid and a'l actions plaints and suits which 

the Conrtt of 

Request! iii shall have been commenced and shall be still pending in 

CumWhmd*^ any Courts of Requests established by virtue of the said last 

recited Act shall from and after the passing of this Act be 

continued heard and determined under the provisions hereinafter 

contained. 

(a) By 33 Vic. No. 11, 8. 1, this Act wm rendered applicable to all 
parts of the Colony (except the Police District of Sydney) and by 42 Vic- 
No. 15, 8. 1, to all parts of the Colony, but the jurisdiction in the Police 
District of Sydney is exercisable only by a Police or Stipendiary Magis- 
trate. 

2. [Extending to Melbourne.] 

Thirty ^' Provided always and be it enacted That any Court of 

pounds juris- Requests (b) now or hereafter established in the Counties of 

limitation ex- Cumberland or Bourke shall have jurisdiction for the recovery 

tended to of any debt demand or damage whether liquidated or unhqui- 

Cumberland dated to an amount in any case not exceeding thirty pounds 

and Bourke. gu^jg^t nevertheless to the proviso in the fourth clause of this 

Act contained tor the limitation of the jurisdiction of the Courts 

of Petty Sessions hereby created and that all actions tried in 

any such Court of Requests for the recovery of any sum 

between ten pounds and thnty pounds shall he heard and 

determined in a summary way and according to equity and 

good conscience in like manner as any sum under ten pounds 

is now recoverable in any such Court Provided however that 

the summary jurisdiction hereby created shall not interfere with 

so much of the said last recited Act as establishes trial by a[ 

Commissioner assisted by Assessors. 

(h) The Courts of Requests Acts, 6 Vic. No. 15 and 11 Vic. No. 3fis 
were repealed by Districts Courts Act, 22 Vic. No. 18 s. 24. 

Court of ^' ^^^ ^^ ^^ enacted That all Courts of Petty Sessions now 

Ptt^Sessions established or that may hereafter be established in the said 

Qf Requests. Territory shall within their respective districts («) have power and 

authority to hear and determine in a summary way and according 
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SMALL DEBTS RECOVEEY. 3 

to equity and good conscience (x) all actions whatsoever (against Juriadiction 

persons (d) liable as hereinafter mentioned to be summoned ^ *^^ ourt«., 

to such Court and every defendant sued jointly with such 

person) for the recovery of any debt demand or damage whether 

liquidated or unliquidated to an amount in any case not 

exceeding ten pounds or (where the party intended to be sued 

shall by writing under his hand have conserved thereto) to 

an amount not exceeding thirty pounds (c) Provided that such 

Courts shall not have jurisdiction in any case where the matter 

in question relates to the taking of any duty to Her 

Majesty or any tee of office (f) or to any annual rent or other 

matter in which rights in future may be bound (j) or to any 

general right or duty nor where the debt sought to be recovered 

is tor any money or thing won at or by means of any race match 

wager raffle or any kind of play or game (A) nor in any case 

where the debt or claim shall have arisen more than three years 

before the issuing of the summons unless there hath been in 

writing an acknowledgment of or promise to pay the same within 

that period (q) nor in respect of any contract for the sale of 

goods unless the buyer shall have actually received the same or 

part thereof or have given something in earnest to bind the 

bargain or in part payment or some note or memorandum in 

writing of the bargain shall have been signed by the party sought 

to be charged by such contract or his agent thereunto lawfully 

authorized Provided also that in every case of trespass to land 

if the title to the freehold therein shall bona fide be in dispute 

between the parties the Court of Petty Sessions shall have no 

pDwer to adjudicate therein (t). 

See. l.-SxUnding Act, 1892, 55 Vic, No. 19,— The juris- jurkdiction 
diction conferred upon Courts of Petty Sessions by the Act extended to 
tenth Victoria number ten intituled " An Act to amend the Law cases. 
respecting ik$ recovery of Small Debts in all parts of the Colony^^ 
is hereby extended, except within the boundaries for the time 
being of the several Petty Sessions Districts of Sydney and the 
suburbs thereof {j) to all actions for debts only {k\ to an 
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4 SMALL DEBTS RECOVERY. 

amount not exceeding thirty pounds, subject to all the exemp- 
tions and restrictions contained in section four of the said Act. 

Favment of ^^' ^- — ^'"^^*^'»^ ^^^ 1^^3» ^^ ^''^- ^^<>- 37.— A Court 

judgment of Petty Sessions, whenever it shall make an order or 

debt by in- ,.,\., ,r ju 

stalments. decision for the payment of money under the provisions of the 

Act tenth Victoria number ten, or any Act amending the same^ 

may direct such money to be paid at such times and by such 

instalments as the said Court may think fit ; and in any case in 

which payment by instalments shall have been ordered, execution 

may be had for the whole amount remaining due upon the 

judgment if default shall be made in the payment of any one such 

instalment. 

(c) The Court of Petty Sessions districts- are proved by the production 
of the Qovemment Gazettes, As to the Sydney and Suburban Courts 
see Gazettes ; No. 60, 22nd Jan. 1889 (Redfern, Newtown, and St. 
Leonards) ; No. 206, 28th March, 1893 (Paddington, Central and Water) ; 
and No. 347, 26th May, 1893 (Balmain and Glebe) post. 

(^) Vide Exp, Martin, 13 W. N. 66, noted under s. 37. 

(d) This includes Corporations, vide s. 6, 16 Vic. No. 1 (Acts 
Shortening Act) which is retrospective. Exp. Backhouse, 3 S.C. R. 85. 
Since going to press a bill has been introduced to consolidate the Acts 
Shortening Acts, but the Commissioners' certificate states that the law 
would be in nowise altered thereby. 

By Deserted Wives and Children Act, 22 Vic No. 6, s. 5, a wife who 
has been deserted by her husband and has obtained a protection order, 
while such order shall continue in force, shall, with respect to personal 
property acquired at any time after such desertion, and to all con- 
tracts in reference thereto, and to all other contracts entered into by her 
after the making of such order and not relating to real estate, be re- 
garded in all respects as a feme sole. But by s. 5 the Common Law 
liability of the husband as to contracts made by a wife deserted withoit 
reasonable cause was preserved. A husband's liability for a debt con- 
tracted before the order is made is not affect el by the order. Brown 
V. Hope, I W. N. 4. The Matrimonial Causes Ac': (1873), 36 Vic. No. 9, 
enacts, s. 21, " In every case of a judicial separation the wife shall whilst 
80 separated be considered as a feme scl; for the purposes of con- 
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tract and wrongs and injuries and suing and being sued in any civil 

proceeding Provided that where upon any such 

judicial separation alimony has been decreed or ordered to be paid to 
the wife and the same shall not be duly paid by the husband he 

shall be liable fornecessaries supplied for her use " And 

see The Married Women's Property Act, 1893, 56 Vic. No. 11, repealing 
42 Vic. No. 11 and 50 Vic. No. 9, since which a married woman is 
capable of entering into, and rendering herself liable in respect of, and 
to the extent of her separate property, on any contract, and of suing 
and being sued either in contract or in tort, ard her husband need not 
be joined with her as plaintiff or defendant ; and every contract so 
entered into by a married woman shall be deemed to be a contract 
entered into by her with respect to and to bind her separate property 
unless the contrary be shown. 

(e) A Police Magistrate sitting alone under 17 Vic. No. 39, s 11, has 
the same jurisdiction in the Small Debts Court as two or more justices 
under this Act. Reg. v. O'Brien, 14 S. C. R. 196. But a rule nisi for 
a prohibition was granted by the Full Court on the ground that a Police 
Magistrate sitting and adjudicating in conjunction with a Justice of 
the Peace, cannot exercise the jurisdiction given him by that section, 
and he cannot adjudicate if the Justice is absent from the Bench 
during a portion of the hearing. Exp, Medlyn, 14 N. S. W., L. R. 276 ; 
« W. N. 185. 

Corporations under the Municipalities Act, having thQ right to levy 
rates, can sue under this Act and a debt, for which the ratepayer 
is liable, aiises immediately the rate is imposed. This decision was 
on the Act 22 Vic. No. 13, since repealed. Exp. Backhoxtse, 3 S. C. R. 85. 

An action will not lie in the Supreme Court on the judgment of a 
Court of Petty Sessions. Simpson v. Rodd, 6 S. C. R. 1. 

.In an action to recover the price of a quantity of eggs, there was no 
legal evidence of their having been shipped by the defendant company. 
The Supreme Court refused to receive evidence to supply the defect ; the 
judgment having been without legal evidence the Supreme Court granted 
a prohibition, without costs. Exp. Waugh, Hobbs v. The Kiama Steam 
Navigation Co., 8. M. H., April 27, 1858. This was a Statutory 
Prohibition, and it would appear to have been granted without argument. 
See judgment of Martin, C. J., exp. McSJiane, infra. 

Statutory Prohibitions will not lie against the decisions of justices, as 
they are not *' convictions or orders*' within the meaning of the Justices 
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Acts. Exp. AfeShane, 1 S. C. R., N. S. 10. And where the Small Debt» 
Court hat jurisdiction over the subject matter, and also over the 
person of the defendant, the Supreme Court cannot interfere by prohibi- 
tion, even though the decision is erroneous. Exp. Hamilton^ 4 S. C. R. 164* 

M. sued S. in the District Court, The case was settled, and S. was ta 
pay M.'b costs. S. paid M.'s attorney T. and some time after brought an 
action to recover what he alleged was an overcharge, and recovered a 
verdict. A rule niii was refused, the Supreme Court holding the action 
was within the jurisdiction of the Small Debts Court. (Per Martin, C.J. 
disuntiente. The effect of the order of the magistrates was to take away 
from the proper officer the power to tax T.'s costs). Exp, Thompson^ 1 
VV. N. 106. A prohibition was granted where the Petty Debts Court 
found a verdict for a municipality in respect of a rate levied upon land 
which was not ratable, the Court holding the verdict was more than an 
erroneous decision. Exp. Hohbst 3 W. N. 134. 

So long as an inferior Court acts witllfn the limits of its jurisdiction, no 
prohibiti6n will lie however erroneous the decision of the Court may be in 
fact or in law. Hale v. MoUoy, 4 W. N. 126. 

Where the want of jurisdiction is not patent on the face of any of the 
proceedings, the objection must be distinctly taken in the Court below ;. 
a party who has acquiesced cannot after judgment show want of juris- 
diction upon grounds that he concealed from the inferior Court. Exp. 
Henderson^ 7 W. N. 7. It is too late to raise an objection to the jurisdic- 
tion of the Small Debts Court on application for prohibition, if the appli- 
cant appeared in that Court by attorney, and did not raise the objection, 
there. No evidence was given on the question of the residence of 
the defendant. The Chief Justice stated, "There was nothing in any* 
way before the Court to show that the defendant did not live within the 
jurisdiction. Even if this objection had been taken, the case of Holburd 
The Burwood Extended Coal Co. (7 W. N. 70);shows that the question 
whether the defendant resides within the jurisdiction is a question 
which the inferior Court has to decide. It is too late to raise this ob-* 
jection after that Court has given its decision. '* Exp. Rowland^ 12 W. N, 
79, and see judgment of Cohen J., in exp, Ashe, 13 W. N. 77. 

Where a total absence of jurisdiction appears on the face of the pro- 
ceedings, a superior Court is bound to grant prohibition, although the 
applicant may have acquiesced in the exercise of jurisdiction by the 
inferior Court. Farquhanon v. Morgan, C. A. (1894) 1 Q. B. 552. 

A prohibition will not be granted if the applicant is guilty of unreason, 
able delay in making his application. Exp LeneJian, 9 W.N. 196. See exp^ 
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Foiter, 11 S. C. R. 195, and also comments of C. J. on the judgment in 
Dent&n v. Marshall, 1 H. & C. 654. Exp, Medlyn, (2) 14 N. S. W., L. R. 
276 ; 9 W. N. 185. 

An action for £10, balance of debt of £100, on a contract. The parti- 
culars in the plaint stated, " For balance of contract for erection of 
cottage, £10." The Supreme Court held the Court of Petty Sessions had 
jurisdiction, as although the whole matter involved in the original con- 
tract was £100, the amount actually claimed was £10, and the cause of 
action was sufficiently shown by the particulars of demand. Exp. Nelson, 
Sep., 1871, Wilk., 6 Ed., 816. \A hen the amount claimed in the plaint 
does not exceed £10, jurisdiction is not lost by the defendant filing a 
set-oflF exceeding £10, and where the justices had refused to adjudicate, a 
mandamus was granted. Exp, Peden, Peden v. Manhy, 4 Sep., 1878, 8.M.H. 
The Petty Debts Court has jurisdiction to hear a case m which an ad- 
mitted balance of an account, which does not exceed £10, is claimed, 
although the account exceeds that amount. (Per Windeyer, J. The 
object of the Act was to prevent magistrates giving judgments against a 
person for more than £10.) In re Alp, 8 W. N. 57. See Mxp. Egan, 3 
W. N. 32, and Evans v. Wedderhum, 15 N.S. W., L. R. 487 ; U W. N. 
84. This section is quite different from s. 7 of 22 Vic. No. 18 (the 
District Courts Act). Per the C. J. in Exp. Roberts, 15 N.S.W., L. R. at 
p.304. 

Where the amount of verdict was paid into Court under protest, but 
the protest was subsequently withdrawn, and the money paid to the 
plaintiff, it was held there was nothing to prohibit {Denton v. Marshall, 
1 H. & C. 654, followed). Exp. Foster, 11 S. C. R. 195. Prohibition will 
not lie to the Court of Petty Sessions where the amount of judgment has 
been paid without protest. Exp. Heiherington, 4 W. N. 57, and so where 
after execution from the Small Debts Court the applicant for prohibition 
paid the amount of verdict to the bailiff, and the latter paid it to the 
execution creditor, prohibition was refused. Exp, Medlyn (2), 14 N.S.W., 
L. R. 276 ; 9 W. N. 185. And see Hillas v. Huhsey, infra. 

Vide s. 11 and 27, and cases. 

(/) The Small Debts Court has to decide whethei* the claim is for fees of 
office or not. Evans v. Wedderburn, 15 N.S.W., L. R. 487 ; U W. N. 84. 

{g) Plaintiff sued in the Court of Requests at Parramatta for use and 
occupation of certain premises. There was no defence, but an objection 
was raised to the jurisdiction of the Court to try the case. The ob- 
jection was overruled, and a verdict given for the plaintiff. Execu- 
tion was issued and satisfied. Eight days after the trial a rule nisi for 
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prohibition was obtained. The Supreme Court held that the Court o 
Requests had no jurisdiction to try an action for use and occupation, bu^ 
as it appeared the defendant had endeavoured to deprive the plaintiff of 
his rights at all hazards, the rule was discharged. Hillas v. Hussey, 
5.iV.H., 7th Dec, 1848. (This case has been digested from the report 
contained in the Sydney Morning Herald. It would appear, however, that 
the rule was refused on the gi*onnd that there was nothing to prohibit.) 
In an action in the Small Debts Court for breach of a written agreen^.ent to 
pay £2 per month for the support of an illegitimate child, a verdict was 
given for the plaintiff. A prohibition was granted, Stephen, J., holding that 
rights in future might be bound. Exp. McGarrigal, in re Eastbourne^ S.M.H,, 
31 March, 1892. See argument, and remarks of Stephen, C.J. , in Exp, 
Baclchousey 3 S. C. R. 85. 

(/*) Money deposited with a stakeholder under an agreement that if the 
game was not played out it should be forfeited, cannot be recovered in a 
Court of Petty Sessions. Exp. Foster, II S. C. R. 195. 

{q) Rates under the Municipalities Act may be recovered, notwith- 
standing this limitation at any time. Muncipalities Act Amendment Act, 
55 Vic. No. 33, s. 5. 

(i) The term " freehold" must be construed according to its strict legal 
meaning. A defence setting up a title as Crown lessee of the land tres- 
passed upon, will not oust the jurisdiction. Exp. Conroy, S.M.H.^ 8 Sept., 
1856. Trespass in seizing cattle on land. The case was decided by the 
justices on the ground that defendant was in possession of the land and 
he was the only person who could impound, and therefore the title was 
not in question. ** The justices may have been wrong as to the fact of 
possession, and even in refusing to enter into the question of title, but the 
allegation that in this case, on the occasion in question, ' the title to the 
freehold was in dispute,' has not been sustained." Prohibition refused. 
Exp. Emei-y, S,M.H.,ZOth June, 1869. 

(j) As to boundaries of these Courts see post. 

(k) Plaintiffs sued for a debt of £10, and the defendant as a set-off 
claimed £25 93. 6d. against one of the plaintiffs, the particulars of which, 
given in a number of items, dis-closed claims for damages ; the justices 
allowed several of the items including claims for damages amount- 
ing to £18 16s., and deducting £11 4s. 6d., which defendant 
admitted owing the plaintiff, after amendment, found a verdict 
for the defendant for the balance. Prohibition was granted on 
the grounds (1) That the justices had no jurisdiction to adjudicate 
on the alleged set-off, as being a claim for damages exceeding 
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^10, (2) That they had no jurisdiction to adjudicate on the said it€ins, 
«8 being a claim by way of cross^action against one only of the plaintififs, 
<3) That they exceeded their jurisdiction in giving a verdict for the 
•defendant for an excess over the plaintiffs' claim. Exp. Egan^ 9 W. N, 32. 
Where an action was brought in a .Court of Petty Sessions for more than 
£10, and the evidence showed that the cause of action, though ostensibly 
ior debtf was really for damages^ it was held that that Court had no juris- 
diction, and a prohibition was granted. Where the facts upon which 
■an inferior Court decides that it has jurisdiction are not in dispute, a 
prohibition will be granted if it appears that the decision has been 
arrived at by applying a wrong principle of law to the facts. Exp. Ashe^ 13 
W. N. 76. 

5. And be it enacted That in every case in which the plaintiff trate^to hive 

shall seek to recover no more than the sum of five pounds or in jurisdictioa 

in certain 
case the sum in dispute exceeds the sum of five pounds and cases* 

does not exceed thirty pounds but both parties consent (x) 

thereto (which consent shall be specially entered in the record 

ibook at the commencement of the hearing) it shall be lawful for 

one Justice of the Peace sitting at the usual place and time of 

meeting of any Court of Petty Sessions to hear and determine 

such cases which shall thereupon be proceeded with in every 

respect as if the same were heard and determined by two or more 

justices and in every case the decision of such justice or justices 

shall be final and conclusive (Z). 

(a;) Where an action was by consent heard before one Justice, and the 
amount of judgment paid under protest, which was subsequently with- 
drawn, although the justice had no jurisdiction, as the money was won by 
means of a wager, and could not be given jurisdiction by such consent, 
as a mere nullity cannot be waived {Andrews v. Elliotty 6 E. & B. 338), 
.yet a«i the protest had been withdrawn and the judgment satisfied, the 
j-ule was discharged, there being nothing to prohibit. Exp, Foster, 11 
«.C.R. 195. 

{IJ Jurisdiction in the Police ^District of Sydney is only exercisable by 
a Police or Stipendiary Magistrate. (42 Vic. No. 15, s. 1.) 

As to decisions of Justices being ** final and conclusive," see s. 37, and 
notes. 

6. And be it enacted that the Clerk of the Bench or other Officers of 
Clerk of the said Courts of Petty Sessions as may from time to *^^ Courts. 
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time be directed by such Courts respectively shall discharge the 
duties of Registrar of the said Courts and shall in addition to any 
other authorised emoluments receive to his own use the fees men- 
tioned in the Schedule hereunto annexed marked A as payable on. 
the entry of every plaint and the said Courts of Petty Sessions shall 
from time to lime appoint a bailiff or bailiffs (n) for the service 
and execution of the processes orders and judgments authorised 
by this Act which bailiff or bailiffs shall receive to their own use 
the tees mentioned in the Schedule hereunto annexed marked 
A as payable to such bailiff or bailiffs (o). 

(n) Police sergeants or constables may be bailiffs in their respective 
districts. (42 Vic. No. 15, s. 2.) 

(o) But see 45 Vic. No. 27, s. 13. 

when %liSS 7- -^"^ ^^ ^^ enacted That if upon the day of the return of any 

tiff does not summons or at any adjournment of the said Court of Petty 
appear. 

Session or of the cause for which the said summons shall have 

been issued the plaintiff shall not appear either in person or by 
some person authorised on his behalf or appearing shall not make 
proof of his claim or demand to the satisfaction of the said Court 
it shall be lawful for the said Court if it shall think fit (when the 
defendant personally or by some one duly authorised on his 
behalf shall appear and shall not admit the claim or demand) ta 
award to the defendant by way of costs and satisfaction for his 
trouble and attendance such sum as the Court in its discretion- 
shall think fit and such sum shall be recoverable from the 
plaintiff by such ways and means as any debt or damage can be 
recovered Provided always that if the plaintiff shall not appear 
when called upon and the defendant or some one duly authorised 
on his behalf shall appear and admit the cause of action to the 
full amount claimed or a part thereof the Court may if it shall 
think fit proceed to give judgment according to such ad-^ 
mission (j?). 

{p) Where in the absence of the plaintiff the case had been struck out^ 
and a fresh summons and plaint for the same cause of action had been 
taken out and served, and the magistrates refused to hear the case on the 
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ground that striking out was equivalent to an order on the defendant. 
Held justices wrong, and a mandamus granted. Exp. Margouhxs, Dec, 
1878, Wilk., 6 Ed., 548. 
This provision is similar to s, 63, District Courts Act, 22 Vic. No. 18. 

8 And be it enacted That if on the day so named in the dlfendanlf ' 
summons or at any adjournment of the Court or cause in which dcj^s not aj^ 
the summons was issued the defendant shall not appear either 
personally or by some one on his behah sufficiently to excuse his 
absence or shall neglect to answer the claim or demand the Court 
upon due proof of service of the summons (q) may proceed to 
the trial of the cause on the part of the plaintiff only and the 
judgment thereupon shall be as valid as if both parties had 
attended Provided always that the Court may in such case at 
the next sitting of the Court or otherwise set aside any judgment 
given in the absence of the defendant and the execution there- 
upon upon such terms as the said Court may think fit on 
sufficient cause shown for that purpose and grant a new trial of 
the cause upon the defendant paying the costs of the first trial 
and giving such security as such Court shall think fit to require 
for the costs of the new trial (r). 
(g) As to service see s. 21 ; and as to proof thereof, see s. 22 and notes. 

(r) Where a case has been adjudicated upon in the Small Debts Court, 
and the defendant has appeared either personally or by attorney, no new 
trial can be granted. Exp. Livingstone {Livingstone v, Johnstone), 1 W.N. 
59 and 142. Where the justices granted a new trial in a case which had been 
determined in the presence of both parties, a prohibition was granted. 
Exp, Bohinson, 8.M.H., 13th July, 1895, and see Exp. Baker, 12 W.N. 56, 
where a new trial had been granted to the plaintiff on the ground of 
surprise, under a rule clearly ultra vires. 

Q. And be it enacted That it shall not be lawful to split or Actions not t«» 

i- i_ • • 1.U "® split. 

divide any cause of action for the purpose of bnngmg the same 
within the jurisdiction of any Court of Petty Sessions («) and in 
case it shall appear to the said Court in any stage of the proceed- 
ings that any cause ot action has been so split or divided such 
Court shall dismiss the action brought thereupon with costs (fy. 
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(«) Where there are several claims by one person against another, each 
separate in themselves, even though founded on diflFerent contracts, but 
forming part of one continuous transaction, such as the items in a bill, the 
aggregate amount of such claims is the ** cause of action," and bringing 
separate actions for the several claims under £10, is a splitting within 
this section. (Following E-rp. Aykroyd, post.) Exp. Anderson, S.M.H.f 16th 
July, 1852. Two actions in trover between the same parties, £10 being 
claimed in each as damages for "conversion" of ahorse — the defendant 
having converted two horses at the same time. The justices found for 
the plaintiff in each case separately, but allowed costs as if there was but 
one action, ffeldy that though each separate act of trespass would be 
a cause of action in itself, the continuing trespass, or succession 
of trespasses, would still givu only a single ** cause of action," the same 
as various items of an account for goods, &c., furnished at various times. 
Ej-p, Lyon, 8MM., 12th Oct., 1885. '• A" was summoned to the "K" 
Small Debts Court by the municipality of *'K," for £4 10s. 4d., rates for 
the half year ending July, 1865. ** A" had been previously served with 
a notice to pay £15 for rates due to the muuicipality for a preceding year. 
The latter rate had been formally abandoned by resolution of the Council, 
and an entry made in the minute book that it was *' cancelled and 
relinquished." At the trial, the chairman stated the municipality had no 
claim again&t the defendant except for the rate then sued for. A verdict 
for £4 10s. 4d. was found, and the Supreme Court refused to make the 
rule absolute, holding there had been no splitting of the '* cause of 
action.'* The entry showed the abandonment of the rate was general, and 
seemed an acknowledgment of mistake or illegality rather than any aban- 
donment. Exp. Chariest, 5 S. C R. 108. A party having a claim for 
unliquidated damages, and also for an ascertained debt against a de- 
fendant, may sue for the two separately without splitting or dividing his 
** cause of actiqp." {Exp, Anderson, supra, considered.) Exp. Moore, 7 
S. C. R. 244. Plaintiff admitted before the justices he had reduced his 
demand from £12 to £10 in order to bring the case within the jurisdiction 
of the Court of Petty Sessions. The justices found a verdict for plaintiff. 
Held to be a splitting or dividing of a "cause of action." The justices 
had no jurisdiction after the facts appeared except to dismiss the case. 
Semhle, a demand originally exceeding the statutory limit may be brought 
within the jurisdiction of the Small Debts Court by formally and 
effectually abandoning the excess, by release or otherwise, so as to bar 
any future action for its recovery, or prevent its being set off against any 
claim of the defendant. Exp. Buckley, 9 S. C. R. 72. t And where a plaintiff 
abandons the excess, this should be shown on the record. Reg. 
V. Smith, Legge's S. C. Cases 1130. Action for £8 16s. 6d., balance 
of a promissory note for £11 9s. 6d., plaintiff alleging that the 
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defendant had a counter claim for medical attendance, which had, as 
agreed, been set-oflF, thus bringing the action within the statutory limit, . 
Defendant denied the'making of this arrangement, but the justices found 
for the plaintiff. Held the justices had no jurisdiction. The summons 
showed the amount of the claim was upon a promissory note for £11 9s. 
6d,, less set-off, and the mere statement of the plaintiff that he owed a 
certain amount to the defendant could not give jurisdiction to the justices. 
SenibUy by fully and absolutely releasing part of the debt, so as to bring 
the amount within the statutory limit of the Small Debts Court, a 
creditor might acquire a right to sue in that court. Lemon v. McLean, 
S,M,H., 2nd April, 1870. Original debt for £18 5s. 8d. Plaintiff ad- 
mitted defendant had a set-off of £5 17s., for which he gave credit, thus 
reducing the claim to £12 8s. 8d., and at the hearing stated he had 
abandoned £2 8s. 8d. to briug his claim within the jurisdiction. The 
justices refused to entertain the case. Held, on motion for mandamus, 
the justices were right. The plaintiff by allowing the defendant cre(;it 
for the set-off does not give that sum up or abandon it, as he takes 
advantage of it, and sets it off against a sum due to himself. The Small 
Debts Act gives no power to abandon an excess to bring the amount 
within the jurisdiction. Such could only be done by formal release, or 
by some act which would put it out of plain tiff^s power to again claim it. 
Exp, Brough, 12 S. C, 11. 368. Where, in the absence of general usage, or 
of a previous course of dealing, debts are of an entirely different 
character, as a claim for commission, and a claim for money paid at re- 
quest, or for goods sold and delivered, they do not form one cause of 
action, and the joining of thtm in one demand, whether written or 
verbal cannot make them so. But, where there is a running account for 
items of a similar character, or, in the case of a previous course of 
dealing, or of general usage, a running account for items of a different 
character connected with each other, then, although the transactions 
which gave rise to the account may have been separate and occurring at 
different times, still they form but one cause of action, and cannot be 
divided. {Windeyer, J., dissentiente.) Exp, Delaforce, 9 N.S.W., L. K. 
133 ; 4 W. N. 165. Plaintiff sued in the Court of Petty Sessions for 
£9 OS. 6d., for bread supplied up to 14th April, the date on which 
plaintiff had rendered his last bill. The summons was dated 21st April. 
Between 14th and 21st April, plaintiff had supplied defendant with bread 
t» the value of an amount which made the debt due more than £10. The 
magistrate found a verdict for the plaintiff, because the amount due on 
14th April was under £10, and no bill had been rendered after that date. 
Prohibition granted, as there was a splitting of a cause of action. Exp. 
Canyphell, 7 W. K. 23. Where the amount originally claimed by the 
plaintiff is more than £10, the plaintiff cannot give a Court of Petty, 
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Sessions jurisdiction by giving the defendant credit for a sum, which 
the defendant disputes the right of the plaintiff to give him credit for 
and which is necessary to reduce the amount below £10. A magistrate 
catiBot give himself jurisdiction by admitting evidence which is legally 
inadmissable. AVj). Gaxnard, 15N.S.W., L. R. 394; 11 W. K. 21. The 
Inspector of Weights and Measures sued in the Court of Petty Sessions for 
£4 Os. lOd., being a balance of account. The items in the particulars 
amounted to £11 Os. lOd., and he gave credit for £7 '* by cash.'' The 
•defendant obtained a rule nisi before the hearing of the case, on the 
grounds (1) That plaintiffs claim related to the taking of fees of office 
(2) That the amount of debt and demand exceeded £10, Plaintiff then 
discontinued the action, and filed an affidavit stating that he was not 
suing in his capacity of Inspector of Weights and Measures to recover 
"fees due by the defendant, but that he was seeking to recover money from 
him which he had collected from various persons. The Court, on motion 
to make the rule absolute, said, that if the action had not been discon- 
'tinued, the question whether the claim was for fees of office or not, would 
have had to be decided by the Court of Petty Sessions, and it would have 
l>een competent for that Court to decide whether the amount for which the 
-plaintiff gave defendant credit had been admitted, and whether a balance 
had been struck by the parties. Rule discharged. Evans v. Wedderhumt 
l5 N,S.W., L. R. 482 ; 11 W. N. 82. Sec also In re Alp, 8 W. N. 57 
no^ed under s. 4. Sheep of A. trespassed upon lands of B., and while so 
trespassing some of A,'s rams injured some maiden ewes of B., who 
brought two separate actions m the same Court, one for trespass to land 
claiming £10 dama^es^ another for damage to his ewes. The justices gave 
judgment for B in the first action, damages £5, and held they had no 
jurisdiction in the second. The Supreme Court held B could recover 
in tne first action, as the bringing of the separate actions was not a 
splitting of the cause of action ; but he would be precluded from succeeding 
in the second by a plea of judgment recovered. Exp. Lyon, fupra, observed 
upon.) Exp. Madden, 14 S.C.R. 437. 

Under a similar provision against the splitting of any cause of action in 
-the English County Court Act, 9 and 10 Vic, c. 95, s. 63, the following 
•cases were decided, most of which have been judically noticed in our own 
courts : — 

" Cause of action" means ** catwe of one action,'' and is not limited to 
;an action on one separate contract. In the case of tradesmen's bills, in 
^hich one item is connected with another in this sense, and the dealing is 
not intended to terminate with one contract, but to be continuous, so that 
one item, if not paid, shall be uniteJ with another, and form one entire 
demand, such demand, if its exceeds ^0— the statutory limit of the 
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^County Courts— ceases to be within the jurisdiction of that Court. There - 
'fore, where the sub-contractor of a railway company gave hiswork- 
imen tickets or orders for goods, which were supplied by the plaintiff, and 
the latter brought 228 actions in the County Court against the defendant 
in respect thereof, for sums amounting in the aggregate to £303 19s., the 
Court granted a prohibition, though one claim only amounted to £5, and 
^many to less than £1. Grimhly v. Aykroyd, 12 Jur. 357 ; 17 L. J., Ex. 157 ; 
1 Exch. 479. Followed in Exp, Anderson, supra. See note of Mr, Sergean. 
Manning to the case of Doddv. Wigley, 7 C. B. 109, appioved by Jervis 
C. J., in the case of Bonsey v, Wordtnoorth, 2 Jur., N. S. 494: 25 L. J., C. p! 
1205 ; 18 C. B. 325, and quoted in judgment of Darley, C, J., in Exp. 
Delaforce, supra. Where the claims were for a horse sold, and rent and goods 
sold and delivered, held separate plaints could issue, there being distinct 
^evidence that it had been agreed between the parties that the transaction 
as to the horse should not be introduced into the general account existing 
between them. Neale v. Ellis, 12 L. J., Q. B. 329 ; 7 Jur. 929. Rent in 
arrear, and a demand for double value under 4 Geo. II., c. 28, for holding 
over after notice to quit, are separate causes of action, and may be sued 
ior by separate plaints. Separate plaints may be sued for two 
or more causes of action, which would require to be stated in dis. 
tinct counts, though they might be included in the same declaration. 
Wickham v, Lee, 18 L, J., Q. B. 21 ; 12 Q. B. 521 ; 12 Jur. 628. 
'\Vide comments in judgments of C. J. and VYindeyer, J. in Exp, Delaforce 
9 N.S. W., L. R., pp. 137 & 140). In the case of a claim for money lent and 
Interest, and for work and labour done, and for goods sold and delivered, 
where it did not appear that the parties had ever treated the items as 
forming one claim, it was held that the amounts might be sued for 
separately. Kimpton v. Willey, 9 C. B. 719 ; 14 Jur. 762 ; 19 L. J., C. P. 
-269 ; Richards v, MaHen, 23 W. R. 93, Ex. Where the plaintiff had a^ 
•different times supplied the defendant with liquor, and lent him money 
and after having marked down the separate items as they arose, had 
^subsequently entered them all in one account and rendered it to the 
defendant, it was held he was not prevented from suing separately. 
BrunshiU v, Powell, 1 L. M. &; P. 550 ; 19 L. J., Ex. 362. Where goods 
were supplied, and an account sent in, which included the balance of a-i 
•old account which had been |kept separately, it was he'd that the whole 
•<;laim formed one cause of action. Copeman v. Hart, 33 L. J.» C. P. 107. 
Plaintiff sued for injuries to a cab« obtained a verdict, and subsequently 
:8ought to recover damages for personal injuries sustained in the collision* 
Held, that inasmuch as he could have obtained such damages in the first 
: action as being the result of the same wrongful act, he could not maintaii 
a second action. Brunsden v. Humphrey, 14 Q. B. D. 141 ; 53 L. J., 
•Q. B. 476. (Followed in Phillips v, Greenhill, 4 W. N. 99). 
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(0 The jasticeB have iio jurisdiction after the fact appears that there- 
has been a splitting or dividing of a cause of action, except to disUiiEs the 
case with costs. Kxp, Buckley, 9 S. C. R. 72. « Costs" cannot include- 
professional costs, which a Court of Petty Sessions has no power to grant. 
Vide proviso to s. 44. 

Botes or bills lo. Provided a'.ways and be it enacted That in case the 
•xcc «dirg defendant in any action shall appear to have given bills of 
^*^- exchange or promissory notes for the payment of any debt 

originally above the amount of jurisdiction created by this Act 
but which bills or notes are separately security for a sum not 
exceeding ten pounds each bill or note shall be regarded as- 
forming a distinct and separate contract and may be sued upon 
and recovered in the same way as any other debt recoverable under 
this Act. 

Courtoof II. And be it enacted That the said Courts of Petty Sessions 
to be'^CoiSts ^^^^^ ^^ Courts of Record (w) and that the judgments of any of the- 
«f Record. gajd Courts may be set up as a defence in any action brought 
either in any of the said Courts or in the Supreme Court Pro- 
vided that the entiy of the judgment on the Cause List of the 
Court of Petty Sessions shall be deemed and held to be a record 
of such judgment and that the same or a certified copy thereof 
under the hand of the Clerk of such Petty Sessions shall (on 
proof of such signature and of the identity of the claim and 
parties) be received as evidence of such judgment (y) Provided 
also that in respect of any action for trespass to land tried in any 
Court of Petty Sessions where the right to the possession f hall be 
shown to have been in dispute and any action for rent not being 
between the original parties to the letting where the right to re- 
ceive or the liability to pay such rent shall have been in. 
dispute and any action for contribution to the erection or repair 
of any dividing fence where the defendant's liability to contri- 
bute shall have been in dispute the judgment of the Court of* 
Petty Sessions as to such right or liability shall be conclusive only 
as to the particular act or acts of trespass or amount of rent or 
contribution then in question and shall not be taken to have- 
determined any of those questions generally between the parties- 
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(u) Court of Petty Sessions appear to be in the same position as the 
County Courts under 9 and 10 Vic. c. 05, i.e., Courts of Record, without 
records. 

A Court of Record has power to fine and imprison for contempt of its 
authority committed in facie. Step, Com., 9th Ed., Vol. iii., 272; B, 
V. Lefray, L. R., 8 Q. B. 134 ; Exp, Joliffe, 42 L. J., Q. B. 121. A com- 
mittal for contempt should be for a certain time, because it is in the 
nature of a punishment. Crawford's Case, 15 Q. B. 613 ; R. v, James, 5 
B. & Aid. 894. If an inferior Court commits for contempt upon insuffi- 
cient grounds the Supreme Court will interfere, but it cannot act as a 
Court of Appeal. In re Pater, 10 Jur., N. S. 972. As to contempt for 
disobedience to subpoenas, see s. 26. 

The mode of proving what occurred on a trial in a County Court, under 
9 and 10 Vic. c. 95, is to call a person who was present, who can speak as 
to the particular matter or fact. Harmer v. Bean, 3 C. & K. 307. On 
a trial for perjury committed in that Court it is not necessary to subp«na 
the judge. The evidence of anyone who was present at the hearing 
took notes and swore to their accuracy, la admissible as primary, not a 
secondary, evidence. Reg, v, Morgan, 6 Cox C. C. 107* On the trial of a 
prisoner for perjury, committed at a Court of Petty Sessions, the record, 
or certificate, must be produced, to show that the justices had jurisdiction 
Reg. V, Smith, Legge'a S. C. Cases 1130. 

As there are no depositions taken in the Small Debts Courts, applica- 
tions for prohibition are made upon an affidavit of the facts, by the appli- 
cant or his attorney. 

(v) Under a similar provision, s. cxi. of 9 and 10 Vic. c. 95, it has been 
held that the only method of proving a judgment of the County Courts 
is by the production of the register . containing an entry of it, or by a 
certified copy of such entry. Reg, v. Rowland, 1 F. & F, 72. A minute 
of the proceedings of a County Court made by the clerk pursuant to the 
provision in the Act, is conclusive evidence of them, even though the 
judge gave evidence to the contrary. Dews v. Ryley, 20 L. J., C. P. 264 ; 
15 Jur. 1159. 

Where the justices have jurisdiction their judgment is final. S. 5 and 
37, and notes. 

An action in the Supreme Court will not lie on a judgment of a Small 
Debts Court. Simpson v. Rodd, 6 S. C. R. 1. 

An action brought in the Court of Petty Sessions by Hargraves against 
Harrison was dismissed by the justices, the defendant's attorney having 
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brought to their notice the fact of an action having been commenced in 
the Supreme Court in respect of the same subject matter. In that action, 
however, the then defendant was plaintiff. The Supreme Court issued a 
mandamus to tlie justices. Assuming that an action in the Supreme Court 
on the same agreement, by Hargraves against Harrison^ would have been 
a bar, the action pending by Harrison against Hargraves was not The 
cause of action in the Supreme Court and that before the justices were 
not identical, but the former was a cross action between the same 
parties, consequently the Court below had jurisdiction and was bound to 
exercise it. Exp, Hargraves, 5. J/. if., 1st March, 1858. Plaintiff brought 
an action in the Small Debts < ^ourt for damage to certain property caused 
by defendant pulling down a brick wall, &c., and having recovered a 
verdict, afterwards brought an action in the District Court for damage 
caused by the defendant in wrongfully covering with rubbish (i.e., the 
bricks, &c., of the wall in the former action) certain foundation stones of 
the plaintiff. A verdict was found for the defendant on the ground of 
res judicata. Held, on appeal that tliere was only one cause of action, and 
therefore the verdict in the District Court was upheld. FhilUpsv. Greeiu 
hill, 4 W. N. 98. See Brunsden v. Humphrey, sujmi, noted under s. 9. 

12. (Costs when party sues in Supreme Court.) 

13. (Reduced scale of costs, i.e., schedule 1).) 
Both these, sections were repealed by 12 Vic. No. 1, s. 1. 

14. (In actions for sums not exceeding £30 no Court fees to 
be demanded.) 

Repealed by 60 Vic. No. 19, s. 1 (The Supreme Court Fees Act of 
1896). 

Writs of in- ^S- And whereas by the Act of Council passed m the fourth 

quiry and year of Her Majesty's reign to provide for the administration of 

No. 22, s, 26 justice as amended in that behalf by an Act passed in the fifth 

No. 9 s, 20.^' y^^^ ^^ ^^^ Majesty's reign writs of inquiry and writs of trial may 

in certain cases be issued directed to any Commissioner of the 

Supreme Court where the damages sought to be recovered shall 

not exceed fifty pounds which inquiry or trial shall be by 

such CommiFsioner and two Assessors to be named and 

summoned by him Be it enacted and declared That any such 

writ may be issued (notwithstanding any higher amount or sum 

inserted in the declaration) where the debts, damages or sum 
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sought to be recovered shall be in fact not more than fifty 
pounds and may be so issued at the instance of either party 
plaintiff or defendant and that every Commissioner to whom any 
such writ shall be directed shall for the purposes thereof have the 
same powers as a Sheriff in England hath or may exercise to 
whom a writ of trial shall have been directed by one of Her 
Majesty's Courts or Judges at Westminster (w), 

{w) See 20 Vic. No. 8 (An Act to restore Writs of Inquiry \nd Writs of 
Trial) 

1 6. And be it enacted That in every such action as aforesaid Commis- 

the Commissioner's fee for executing a writ of trial shall be two ;io«er*s fee 

° for writ of 

guineas which shall include the charge for summoning Assessors trial. 

and returning the writ duly endorsed. 

17. And be it enacted That every such Commissioner shall Commis- 
together with the writ and the indorsement of the verdict thereon ^f^'^^yf^jcngr 
return to the Supreme Court his notes of the evidence on such &c. 
inquiry or trial and it shall be lawful for the said Court or any 

judge thereof to permit any amendment of the said indorse- 
ment in accordance with such notes and not being repugnant to 
he verdict but so as to give effect to the same Provided that 
where justice shall appear to have been done by such verdict on 
the merits the same shall not in any case be set aside or im- 
peached for any mere omission to find any issue or for any 
technical defect or error whatsoever Provided also that where 
any application shall be made to the Court or a judge either to 
set aside such verdict or to amend the indorsement thereof on 
the writ such reasonable terms may be imposed on the parties 
and such order made respecting the costs as to such Court or 
Judge shall seem meet. 

18. And be it enacted That in every case where any wages or Servant»^ &c. 
any other sum whatsoever not exceeding the sum of ten pounds ^^7 sue^^or 
shall be due to any person under the age of twenty-one years it ^*g«s- 
shall be lawful for such person to sue for and recover such debt 

in any of the said Courts of Petty Sessions in the same manner 
as if he were of full age (x). 
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{x) It appears the cause of action must be *' wages/' ** a sum dae/' or 
'* a debt." Where an infant sued under this section for *' damages for 
the detention of sheep," and the justices gave a verdict for the pUintiff, 
the Supreme Court granted a prohibition, ^vp. Adams, Knox 459. 

Officers of lo. And be it enacted That no person fehall be exempt from 

Supreme 

('ourt nob the jurisdiction of the said Courts of Petty Sessions by reason of 

exempt j^jg being an attorney solicitor or other officer of the Supreme 

Court but that all such attorneys solicitors and officers shall be 

subject to the several processes orders judgments and executions of 

^he said Courts of Petty Sessions in the same manner as other 

persons are subject to the same. 

Actions in 20. And be it enacted That every action in any Court of Petty 
Petty Sessions shall be commenced by a demand or plaint (y) in writing 

Sessions how jj^ which demand the plaintiff shall shortly and in substance set 
forth his cause of action and shall also state the place of his 
abode or the place of abode of his attorney if he sue by an 
attorney and the place of abode of the defendant and shall cause 
such demand or plaint to be file4 with the Registrar of the said 
Court (a) at such times before the sitting of the Court at which 
jhe cause is to be tried as shall be prescribed by rules to be from 
time to time made by the said Court and approved of by Her 
Majesty's Attorney-General for the time being (b) and such 
Registrar shall annex the same or a copy thereof to a copy of the 
summons to be retained in Court the original or duplicate of 
which shall be served on the defendant (c) and which summons 
shall be in the form set forth in the Schedule hereunto annexed 
or as near thereto as the nature of the case will admit always 
preserving the substance of the same (d). 

{y) See Esep. Killen^ 1 W. N. 15, where the word ** plaint" is dis- 
tinguished from " information or complaint" under 45 Vic. No. 4, s. 1 
(The Justices Appeal Act). . 

The plaint stated that defendant was indebted to plaintiff in the sum 
of £10, as per particulars annexed. The particulars were, " For medical 
attendance paid on account of accident caused through defendant's horse 
kicking plaintiff's son," and *' Expenses incurred in nursing and loss of 
time and medicine." The magistrate found for plaintiff for £7. On motion 
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for prohibition on the ground that, the magistrate had no juriBdiction as the 
aint disclosed no cause of action, held, magistrate had jurisdiction. 
Exp, Heggie, 9 W. N. 100, and see Exp, Osborne, infra, and Exp, MaHint 
13 W. N. 66, noted under s. 37. 

(a) The filing of the plaint is the foundation of the jurisdiction of the 
justices. By that the action is commenced, and without it the justices 
could not proceed. But> {Martin, C.J., dissenting.) if the plaint is 
written out on the form of summons, it is a sufficient compliance with the 
Act if it contains the names of the parties, the cause of action, and what 
damages are claimed. It is sufficient if the forms in the schedule are 
substantially followed. Process will not be set aside for mere technical 
errors. Vide s. 42. Eiep. Osborne, 14 S. C R. 338. The filing of the 
. plaint is the commencement of the action. Exp. Russell, T.T.R. 45 
(noted under s. 39). Plaintiff, the father, sued in his own name for 
slander by the defendant of his, plaintiff's, daughter. The magistrate gave 
a verdict for the plaintiff, and the Supreme Court granted a prohibition. 
Re Thomas, T.T.R. 142, and see Exp. Shakespeare, 15 N.S.W., L R. 477. 
A prohibition will be granted where the plaint does not contain the 
particulars required by the Act. Evp. McKenzie, 1 W. N. 146. (Noted 
under s. 37). If the plaint annexed to the summons contains the 
plaintiflTs name, it need not appear in the summons. Clay v. Duffy, 3 
W N. 112. 

{h) A Court of Petty Sessions cannot make general rules of practice 
This section only contemplates that rules 'shall be made prescribing the 
times when plaints arc to be filed before the sitting of the Court at which ^ 

the cause is to be tried. Even these rules can only be made by the Court, 
subject to the approval of the Attorney- General. Exp. Farlow, 13 
N.S.W., L. R. 201 ; 9 W. N. 19. See s. 3, 43 Vic. No. 34, under which 
the Governor with the advice of the Executive Council may frame rules 
for carrying out the provisions of this statute. 

(c) As to service of summons, see s. 21 and notes. 

(d) Where no rules of Court have been made under 43 Vic. No, 34, the 
Registrar of a Court of Petty Sessions has no power to fill in the blank 
before the words ** clear days" in the summons. The word " excuse" 
therein does not refer to all defences. Qucere, whether " excuse" refers 
only to pleas in confession and avoidance, or to defences in actions of tort 
only. Exp. Farlow, supra. 

21. And be it enacted That the summons hereinbefore, jj^^ g^,^. 

directed to be served on the defendant maybe served by de. monstobe 

served, 
livering such summons to the wife or servant of the defendant 
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at the defendant's usual place of abode and in case the messenger 
or bailiff who shall be employed to serve the summons shall 
demand admittance into the house where the defendant usually 
resides and such admittance shall be refused it shall be lawful 
for him to put such copy into the house or to fix such copy upon 
the door of the house and the same shall in such case be deemed 
to be good service upon the defendant (e). 

(e) Plaintiff instmcied the Registrar to serve the summons personaUy 
on the defendant. The summons was served on defendant's brother, who 
accepted service as her agent. He was at the time residing at her house 
as caretaker during her tempoi-ary absence. Plaintiff's attorney took the 
objection that the summons had not been served in accordance with this 
and the preceding sections upon defendant or her servant at her usual 
place of abode. The justices held the service sufficient. Plaintiff's 
attorney withdrew from the case, and without hearing evidence judgment 
was given for the defendant. The Supreme Court granted a prohibition. 
Exp, Williaimy 4 W, N. 133. . See Exp, Carvosso, 9 W. N. 81, noted under 
8, 23. Where the summons was not served till after the return day 
thereof, it was held the defendant was not duly summoned to appear 
and defend, and a prohibition was granted, Eican v, McPhillamy, 1 Dec, 
1880 ; <^«. Mag, 694 ; Wilk., 6th Ed., 823. 

Affidavit of ^^' "^"^ ^® ^^ enacted That no judgment shall be recorded by 
service to be any Court of Petty Sessions in any case unle s the process in such 
cause shall by the affidavit of at least one credible witness before 
the said Court or the Registrar (f) or a Commissioner of the 
Supreme Court or before a Justice of the Peace be deposed to 
have been duly served upon the defendant in the manner herein- 
before directed. 

(j) No fees can be charged by the Registrar for taking affidavits of 
service. Vide s. 40. 

Actions to 23. And be it enacted That every action which shall be 

be brought in brought in any Court of Petty Sessions shall be brought 

Petty in the Court which shall be holden in and for the district 

thr^d^trict where the defendant in such action shall usually reside (^) unless 

where the there be two or more joint defendants in which case the plaintiff 

sides. may proceed as is hereinafter directed Provided always that in case 



Digitized by VjOOQ IC 



SMALL DEBTS RECOVERY. 23 

the defendant in any action shall have given an engagement or 
promise in writing to pay any debt or sum in a particular place 
specified the plaintiff may cause such defendant to be summoned 
to attend the Court which shall be holden in and for the district 
within which the place so specified is situated (h) Provided also 
that if any party after having in one district contracted a debt or 
become liable for any damage recoverable in the Courts of Petty 
Sessions shall become resident in another district previously to 
the issuing of a summons for the recovery of such debt or damage 
it shall be lawful for the plaintiff to summon the defendant to 
the Coujrt of Petty Sessions holden for the district in which such 
debt was contracted or liability for damage incurred originally 
in the same manner as if he had continued a resident of such 
district (*"). 

Sec. 2.— Extending Act, 1892, 55 Vic. No, 19. It shall be Plaintiff 
lawful for the plaintiff to summon the defendant to the Court of SSendant"''^'^ 
Petty Sessions, holden for the district in which the debt sued for 
was contracted, in the same manner as if he was a resident of 
such district (J), 

Sec, 5. — District Courts Act, 22 Vic. No. 18. The several Courts Limits of 

appointed to be held at towns and places within such districts re- i^'^'^sdiction 
'^^ ^ ■ generally m 

pectively shall have jurisdiction when the defendant or one of two civil matters, 
or more defendants as the case may be shall be resident within the 
districts for which such Courts respectively shall be ordered to be 
held Provided that in respect of claims for amounts not exceed- 
ing ten pounds and at present within the jurisdiction of Courts 
of Petty Sessions under the Act of Council tenth Victoria 
number ten no defendant shall be compelled to appear so 
so long as such jurisdiction as last aforesaid shall continue at a 
District Court held under this Act at a place not included within 
the Petty Sessions District in which he shall be resident (k). 

(g) Where there is a conflict of evidence and the justices decide the 
defendant is resident within the juribdiction, the Supreme Court will not 
interfere. (Per Faucett and Manning, J.J.) When objection has been 
taken to the jurisdiction of the justices, and they decide to go into 
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merits before determining as to jurisdiction, tlie defendant if he con. 
tests the case and gives evidenoe, though under protest, will be pre* 
vented from afterwards applying for a prohibition on that ground. Exp. 
Oihomif 14 8.G.R. 338. The question whether the defendant resides 
within the jurisdiction is a question which an inferior Court has to 
decide. Tt is too late to raise this objection after that Court has given its 
decision. Holhurdv. The Burwood Extended Coal Co., 7 "W. N, 70. The 
Supreme Court on motion for prohibition cannot take judicial cognizance 
of thfl limits of the Petty Sessions districts. E«y. Wright^ 5 W. N. 11. 
For the purposes of this section a man may twwilly reside in two places at 
the same time, e.g.^ a town and a country residence. Exp. Slate, 7 W. N. 
96. And so a company with a registered office in one district and a mine 
in another. Holburd v. The Burwood Extended Coal Co., supra. The 
master of a ship had no fixed place of usual residence, but was engased 
in continuous trading between London and Port Jackson. While 
temporarily in Sydney he lived on his ship. Held, not to be usually re_ 
sident in Sydney. Exp. Carvosso, 9 W. N. 81. The defendant resided at 
Tamworth« outside the district of Quirindi, but was staying two or three 
weeks in that district for the purpose of carrying out a contract. Heidi 
he could be sued in that district for a tort committed there. Exp. Bowen, 
12 W. N. 113. 

A trading corporation dwells at the place where its business is carried 
on. Taylor v, TJie Crowland Gas and Coke Co., 24 L. J., Ex 233 ; 1 Jur., 
N. S. 358. Not at a place where it has an agency. Corhett v. The 
General Steam Navigation Co., 28 L. J., Ex. 214; 4 H. & N. 482. A 
trading company dwells and carries on busincBs at the place where its 
manufactures are made and sold, as being the place where the substantia 
business is carried on, and not necessarily at its registered office. Key 
sham Blue Lias Lime Co. v. Baker, 2 H. & C. 729 ; 33 L. J., Ex, 41* S° 
where a pier company had a pier at Aberystwith, at which they received 
tolls, but the registered office was at Westminster, and all the substantial 
business was carried on there, it was held to dwell and carry on busi- 
ness at Westminster. Aherystioith Promenade Pier Co. v. Cooper, 35 L. 
J., Q. B. 44 ; 13 L. J., N, S. 273. See comments of Barley, C.J., en this 
case in Holburd v. Burwood Extended Coal M. Co., infra, A mining com 
pany had its registered office in Sydney, but carried on its business in the 
Newcastle district where its property was situated. Held, following the 
Keynsham Blue Lias Lime Co. v. Baker, supra, that the company was 
resident in the Newcastle district. Holburd v. The Burwood Extended 
Coal M. Ob., 11 N. S. W., L. R. 365 ; 7 W. N. 70. A nominal defendant 
under the Claims against the Govorm;^ent Act, 39 Vic. No, 38, if a 
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Minister of the Crown ^ only liable to be sued in the District Court 
for the place where he officially resides, i.e , at the seat of Government in 
Sydney. *' Not at a place where he is carrying on certain works and has 
a branch of his department." Boon v. Young, 11 W. N. 163. " There is 
no analogy between the case of a company or an individual carrying on 
business in different places and the case of a Minister directing certain 

public works in various parts of the colony." Ibid. (Per 

Windeyer, J., at p. 165.) 

(h) Pefendant had an office in Sydney, but lived at Hunter's Hill, out- 
side the district of Sydney, and wrote from his office in reply to a letter 
demanding payment that he would endeavour to pay next month. Hel<i' 
not a promise to pay in Sydney within this section. Exp. Lenehan^ 9 
W. N. 196. Plaintiffs sued in the Court of Petty Sessions at Brewarrinaon a 
cheque drawn by defendants on a bank in Brewarrina. Defendants resided 
outside the jurisdiction of the said Court. Held, defendants oould not be 
sued there. MeMahon and anor. v. McLean and anor., 12 W.N. 178. Where 
evidence was given that the defendant was a carrier, who usually camped 
under his waggon and carried on business about the district of G. and 
between the town of G. and another town, outside that district, it was 
held that he usually resided within the district of G. Exp. Carroll, 1.3 
W. N. 173. 

Under a similar provision in the District Courts Act, 22 Vic. No. 18, s. 
6, the following case was decided : — 

Where the cause of action arose under a lease, dated 23rd May, 1872^ 
of an hotel at Hill End, but the defendant after 24th May, 1872, had 
resided out of the Hill End district, it was held that the Hill End Dis- 
trict Court had no jurisdiction. Exp. Williams, 8.M.H., 26th Sept., 
1873. 

(i) Under a similar provision of the District Courts Act, 22 Vic. No. 
18, 8. 6, the following case was decided : — 

The defendant, residing and carrying on business at S., but who had 
contracted a debt while living temporarily at A., was sued for the 
amount in the District Court of A., he being described in the plaint and 
summons as being of S. Held, that the defendant could at once apply for 
a prohibition, and was not bound first to raise the objection in the Dis«* 
trict Court where he was sued. Held, also, that a District Court has no 
jurisdiction under the section in respect of the contracting of a debt 
within the creditor's district, unless the defendant at that time resided 
n that district The defendant, it appeared, remained there for six 
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weeks, for the purpoae of contesting an election. Heldt he had not 
become resident there within the meaning of the section. E^rp. Asher, 
S. C. R. 71. 

(j) Defendant, a resident of Sydney, was sued in the Court of Petty 
Sessions at Newcastle for goods supplied to her son, a boy at school in 
Newcastle. The account for the goods stood in the name of the son, not 
of the defendant. A verdict having been given for the plaintiff, a pro- 
hibition was granted on the ground that on the evidence the defendant 
was not liable. //cW, also, justices cannot give themselves jurisdiction bj' 
wrongly deciding that a person not resident within the jurisdiction of the 
Court where he is sue<l, has contracted a debt there, which is really the 
debt of another person. Quicre, whether this section was not merely 
intended to provide for the case of a defendant contracting a debt in one 
district and removing to another. Exp. Young, 10 W. N. 200. Plaintiff 
entered into a contract at the defendant's place of business, within the 
district of the Central Police Court, to erect certain machinery on the 
defendant's property, outside the district. Held, Central Polioe Court 
had jurisdiction. Exp, Collins, 15 N. S. W., L. R. 389 ; 11 W. N. 7. 
(Per Innes, J.) If a person goes into a shop in Sydney and buys goods to 
be delivered at his residence, the place where the debt is contracted is 
the shop. Ibid. This section means the district in which the contract is 
made, and not the district in which the work is done in pursuance of the 
contract, Exp. Treseder, 16 N. S. W., L. R. 392 ; 11 W. N. 8. De- 
fendant residing and carrying on business at West Maitlard ordered 
goods from plaintiff at Tamworth to be delivered at West Maitland, and 
paid for them by cheque on a bank at West Maitland. The goods were 
delivered and the cheque was dishonoured. The justices gave a verdict for 
for the plain tifif in the Tamworth Petty Debts Court. Prohibition was granted 
on the ground that the defendant did not rcbide, nor was the debt contracted, 
within the jurisdiction of the Tamworth Petty Debts Court. Exp^ 
Brewer, 11 W. N. 45. Defendant ordered goods of plaintiff's canvasser at 
Newcastle ; the canvasser who had no power to make contracts for- 
warded the order to plaintiff at his place of business in Sydney, who 
theieupon wrote to accept the order, and afterwards delivered the goods 
at Newcastle. Held, the debt was contracted in Sydney. If this were 
otherwise, a shopkeeper who receives an order by post might be com- 
pelled to sue for his money in some far distant Court. (Per Simpson, J.) 
. Pratten v. Thompson (E.rp. Thonip8(m), 11 W. N. 162. 

Under the provisions of the County Court Act, 9 and 10 Vic. c. 95, s. 
60, that the summons may issue in the district " in which the cause of 
ction arose," the Court of Common Pleas in Bothvyick and anor,. Appellants 
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V. Walton md (yrs.. Respondents, 24 L. J., C. P. 83 ; 15 C. B. 501, held the 
words " cause of action" meant the whole cause of action. The cases, 
therefore, decided under that section would appear to be inapplicable. 

(k) Plaintiff sued defendant for an amount of M 9a. in % District Court 
outside the Petty Sessions district within which the defendant resided. 
On being served with a summons defendant moved for a prohibition. 
Held, prohibition would not lie. The District Court had jurisdiction to 
hear the case if defendant appeared and consented, but could make no 
order against the defendant in his absence. The defendant need not 
appear unless he chooses. Hegarty v. Judd, 12 W. N, 13. 

24. And be it enacted That where in case of persons jointly Proceedinf^ 
liable all the persons so liable shall not reside within the juris- p. case of 
diction of the same Court of Petty Sessions it shall be lawful for dants resid- 
the plaintiff to bring his action before any Court of Petty i"^ J^ ^}^^' 
Sessions within the jurisdiction of which any of the persons tricts. 
jointly liable shall reside by serving any of such persons with a 
summons in the manner hereinbefore directed and such person 
may serve the other persons so jointly liable with a notice of such 
rummons in order that they may appear and join in defending 
such action and in case such other persons shall not so appear 
and join the action may proceed and judgment be obtained and 
execution issued against the person who shall have been served 
with the plaintift's summons notwithstanding the others jointly 
liable may not have been served with any summons or joined in 
such action and a^ plea in abatement shall be allowed for or 
advantage be taken of jj^he non-joinder of the person or persons 
so jointly liable Provided always that the person against whom 
execution may have been issued shall retain any right which he 
may have to demand contribution from the other persons jpintly 
liable with him and in case he shall have caused such other 
persons to be personally served with a copy of the plaintiffs 
summons upon him in such action three days before the day 
appointed for appearing and answering to the same the judgment 
or a copy thereof certified by the Registrar recovered against him 
in such action shall be admissible in evidence in any action for 
contribution afterwards brought by him against the persons so 
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personally served by him as aforesaid for the purpo««e of proving 
their liability to such contribution but in case he^shall not have 
caused such other persons to be personally served as aforesaid 
then the liability of such persons to contribution shall be proved 
in the ordinary manner Provided also that as often as any 
question shall arise as to the district in which the defendant 
shall be deemed to be a resident the same shall be determined 
by the Court of Petty Sessions as incident to the cause, 
wid defen' * ^5* ^"^ ^^^ ^^^ better discovery of the truth and more sati- 
dants may be factorily obtaining the ends of justice be it enacted That it shall 

examined on ,» > .^ , 

oath Ac. be lawful for any Court of Petty Sessions if the presiding justices 

or Justice shall in their or his discretion think it proper so to do 
to examine the plaintiff or defendant viva voce on their several 
corporal oaths and in case any person who shall be examined on 
oath or if a Quaker or other person allowed by law to give evi- 
dence on affirmation by any such Court by virtue of 
this Act shall commit wilful and corrupt perjury or falstly 
affirm and shall thereof be duly convicted according to law 
or shall commit wilful and corrupt perjury in false swearing or 
affirming in any affidavit or affirmation by this Act required or 
allowed to be made before any such Court or any Justice of the 
Peace and be thereof convicted according to law such person 
shall incur and suffer the like pains and penalties as any person 
convicted of wilful and corrupt perjury and in ever}' such case it 
shall be lawful for the said Court of Petty Sessions tc commit the 
party and to direct a prosecution for perjury to be forthwith in- 
stituted against him in order that he may be prosecuted for the 
same according to law (/). 

(I) By 46 Vic. No. 17, s. 3^0, where any oath has been taken before any 
justice or justices, no prosecution in resfiect thereof shall be instituted 
without the leave of a judge ; and by 55 Vic. No. 5, s. 29 the wocd 
" judge" in that section is defined to be a judge of the Supreme or 
District Court, or a chairman of General or Quarter Sessions. 

A prohibition was granted where the justices had refused to put the 
plaintiff upon oath, or to examine defendant upon oath in his own defence^. 
Eiep, Richardson, 27th Oct., 1854, SMM, The officers of a corporation 
can be examined under this section.— Earp. Backhouse, 3 S. 0. E. 35. 
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26. And be it enacted That every person summoned as a witnesses 

witness to attend any of the said Courts of Petty Sessions shall ^^^ attend- 
ing and per- 
attend pursuant to such summons and shall be subject to the like sons guilty of 

actions (to be brought in one of the said Courts) for disobeying ^^^ ^^ ' 
such summons as he would be subject to for disobedience to a 
subpoena issuing out of the Supreme Court and that it shall be 
lawful for every such Court of Petty Sessions to punish as for 
Contempt in a summary way by fine not exceeding forty shillings 
to be levied upon the goods and chattels of the offender or by Peml y. 
imprisonment for any time not exceeding fourteen days any 
plaintiff defendant or witness refusing to be sworn or to answer 
any lawful question or any person guilty of contempt before any 
such Court (m) Provided always that nothing in this Act con- 
tained shall be construed to compel the attendance at any Court 
of Petty Sessions of any witness who may not be resident in the 
district where the cause in which he is summoued to give evi- 
dence is to be tried nor to compel any witness to go more than 
three miles from his home without tender of his reasonable 
expenses. 

(m) Persons present at any tri%l, and who might have been com 
pellable to give evidence or produce documents if duly subpoenaed, thoug 
not subpoenaed, are compellable to produce documents then in his pos 
session and power, and give evidence, and in case of refusal are subject t 
the same penalties as if subpoenaed or summoned for that purpose. S. 6 
22 Vic. No. 7. 

27. And be it enacted That in any case where any Court of 

Petty Session shall make any order or decision for the payment process!^'^ 
of money it shall be lawful for the Registrar of the said Court on 
the application of the party in whose favor such order or 
decision has been made to issue a precept in the nature of a writ 
oi fieri facias which precept shall be directed to any bailiff of any 
of the said Courts or his deputies who are hereby empowered to 
execute the same in any part of the said territory in the same 
manner in all respects as process of a similar nature issuing out 
of the Supreme Court may be executed by the Sheriff or Deputy 
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Sheriff Provided always that no real or leasehold property be 
liable to be levied upon under writs of execution out of the said 
Courts (»). 

(n) As to the appointment of bailiffs, see s. 6 and note. 

No execution can be issued under this Act against real or leasehold 
property. An action will not lie in the Supreme Court on a judgment of 
the Small Debts Court, as if such were allowed the plaintiff would 
obtain a remedy the Legislature intended to deprive him of, viz., the 
right to levy upon real estate. Simpson v. Bodd, 6 S. C, R. 1. 

15y ** The Judgment Creditors Remedies Extension Act of 1888," 52 
Vic. No. 8, s. 1, the right, title and interest of a judgment debtor in 
goo(U, which are the subject of a conditional Bill of Sale, maiy be sold 
without levying thereon. 

See also 45 Vic. No. 27, post. 

Form of writs 28. And be it enacted That writs of execution shall be in the 
of execution. 

form set forth in the Schedule hereunto annexed or as near 

thereto as the nature of the case will permit always preserving the 

substance of the same. 

Defendant 29. And be it enacted That if any person summoned to appear 

t'lr*! to ^^^^^ appear according to the summons and the party complaining 

writ. shall make default the Court shall adjudge the plaint to be dis- 

proved or if he shall appear and the judgment of the Court be for 
the defendant the said Court shall at its discretion in either case 
adjudge to the said defendant his reasonable costs in like manner 
as for the party complaining and the said defendant shall be 
entitled to the like process of execution for the same as the 
plaintiff would be entitled to if he had established his claim 
against the defendant. 

Spbcial writ 30- And be it enacted That the Registrar of any of the said 
at peril of ^ Courts shall grant a special writ of execution when demanded by 
ing. the plaintiff or defendant as the case may be in any suit wherein 

such writ may be issued and such Registrar shall appoint one or more 
special baihffs to be named by the party applying for it to execute 
such writ Provided that every person appointing a bailiff to act 
under any special writ shall together with two sufficient sureties 
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execute to the Registrar of the Court from which the writ issues a 
bond in the penalty of fifty pounds or for a larger sum not ex- 
ceeding one hundred pounds if the said Court shall so direct 
conditioned for the proper performance of the duties of his office 
and such bond shall vest in the Registrar of the Court for the 
time being and may from, time to time be sued m his own name 
or in the name of any person to whom it may be assigned under 
any order of the Court which assignment shall be made by an 
indorsement by the Registrar for the time being and any person 
who shall sustain any damage by the neglect or misconduct of any 
such bailiff may proceed before any Court of competent jurisdic- 
tion (the amount of such damage not exceeding fifty pounds or 
the sum specially directed by the Court as aforesaid) and the 
bond so given shall stand and be an additional security for such 
damages and shall if necessary be put in suit to recover the sum 
and costs from the parties thereto or of any them (o). 

(o) Vide last proviso, sec, 32. 

31. And whereas persons residing in and contracting debts Defendant 
within the limits of one of the said Courts of Petty Sessions to aeblriu^one 
avoid execution upon judgments recovered against them may district and 
occasionally remove into the limits of another of the said Courts another, 
whereby plaintiffs will be prevented from recovering their debts 
by reason of the defendants not being resident within the juris- 
diction in which such judgments have been obtained Be it 
therefore enacted That the removal by any defendant from one of 
the said jurisdictions into another shall not prevent any plaintiff 
proceeding against such defendant in the jurisdiction where such 
defendant may happen to be resident at the time of issuing 
execution and it shall be lawful for the bailiff or his deputy of any 

Court of Petty Sessions to take such defendant into custody or to 
dispose of his goods in like manner as if he had been a resident 

of the district in which judgment was recovered against him (p), 

{x) See quare in Exp. Young, supra, noted under s. 23 of the prin- 
cipal Act, and s. 2 of the Extending Act. 
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Proceeding M 32. And be it enacted That if previously to the sale of any 
to (disputed , . , f / / 

property levied upon such property (q) being in the actual or 

ostensible possession (r) of the party against whom the writ is 
directed a claim shall be made to it by any third person and such 
claim shall be deposed to before a Justice of the Peace and in 
such deposition (<) it shall be averred that the party in whose 
actual or ostensible possession such property so levied upon be 
f 3und is not the true owner but the bailee thereof such property 
shall be released from execution and the cost of the levy (if any) 
shail l)e either added to the amount of the costs charged in the 
execution or defrayed by the party claiming such property as the 
Court of Petty Sessions shall in its discretion direct Provided 
always that no absolute or conditional bill of sale or mortgage cf 
chattel property whatever (t) shall protect such property so levied 
upon from sale unless such bill of sale or mortgage be pro- 
duced to the bailiff And provided also that such bill of sale or 
mortgage shall have been executed at least fourteen days (a) 
before the summons shall have been served upon the defendant 
in the case in which the writ of execution issued and unless there 
be expressed in such mortgage a certain time («) for the payment 
of the principal sum for which such instrument was given aa 
security and such time does not exceed one year from the date of 
the instrument and at the expiration of that time the holder of 
such bill of sale or mortgage shall not renew it but either 
assume possession or proceed to the sale of the property so 
secured or relinquish all claim to the protection of it from the 
debts of other creditors And provided likewise that such bill of 
sale or mortgage shall have been registered by the Registrar at 
the nearest Court of Petty Sessions within one week (») of the date 
of the execution of such bill of sale or deed of mortgage Provided 
further that protection from sale under any circumstances shall 
only extend to such articles of chattel property as are specifically 
set forth and enumerated in a Schedule to be annexed to such 
bill or sale or mortgage as the case may be {w) And provided also 
that the party entitled thereto may nevertheless proceed to enforce 
the levy and sale by taking out a special writ of execution in 
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manner hereinbefore directed and that in every case in i^hich a 
special writ of execution is taken out neither the Registrar nor 
bailiffs of the Courts of Petty Sessions shall be responsible for 
any act done under or in respect of such process by colour thereof 
but the person aggrieved by any such act shall have a remedy 
and right of action against the party or his sureties to whom the 
writ of execution was granted (x). 

This section must be read in conjunction with the subsequent enactment, 
the Bills of Sale Act, 19 Vic, Ko. 2, and it would appear therefore that a 
bill of sale, in order to be effectual against a judgment creditor in the 
Small Debts Court, must be registered in the Supreme Court as well as in 
the nearest Court of Petty Sessions. 

(q) ** Property" synonymous with ** goods and chattels " in s. 34. II 
cannot include chattels real, proviso to s. 27. See Judgment Creditors, 
Remedies Extension Act of 1888. 

(r) ** Actual or ostensible possession'' seems to be synonymous with 
** possession or apparent possession *' in the Bills of Sale Act, 19 Vic. No. 
2, which is similar to the English Act, 17 and 18 Vic. c. 36, repealed and 
practically re-enacted by the Bills of Sale Act of 1878. 

** Apparent possession " in s. 8 of the last-named Act means '* apparently 
in the possession of," as distinguished from ** actually in the possession 
of." Goods may at the same time be in the true and actual possession 
of one person and in the apparent possession of another. Rohimon v. 
Tucker, 1 C. & E, 173. Chattels are in a grantor's possession so long as 
they are in his actual or constructiye possession. They are in his 
constructive possession so long as he exercises dominion over them, e.g., 
gentleman's plate delivered to his banker, or furniture to a warehouseman, 
would still be in his possession. Ancona v. Rogers, 1 L.R., Ex. 285. 
** Possession or apparent possession " is in general a question of fact. 
Chattels are in the ** apparent possession " of a vendor or mortgagor so 
long as they are on premises occupied by him, if the grantee has done 
nothing more than take formal possession. Gough v. Everard, 2 H. & C. 1 ; 
32 L.J., Ex. 210. See also Seal v. Glaridge, 7 Q.B.D. 516 ; 50 L. J., Q.B. 
316. Where the judgment debtor gave an absolute bill ef sale to H. 
(his fathor-in-law), but had never parted with the possession of the goods, 
though the judgment debtor and the claimant swore the bill of sale was 
given 5ona^de for actual advances made, Windeyer, J., held (following 
Wordallv, Smith, 1 Camp. 332) that it was not such a homafiCe transaction 
as the law will uphold, and was of opinion that on an absolute bill of sale 
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the grantor mutt part with the poesesBion of the goods. Richards v. 
Orunow, HaUied claimant, 3 W.N. 31. Something must be done in view 
of the outer world to change that appearance of ownership with which the 
assignor was invested. Exp. Homann^ In re Vinings, 10 L.R., Eq. 63 ; 
39 L.J., Bk. 4. Thus a friendly possession {Ejrp. National Guardian 
Insurance Co., In re Francis, 10 L.R., Ch. 408 ; 40 L.T. 237) or a mere 
endeavour to obtain actual possession, if not successful (Ancona v. Rogers^ 
supra) is not sufficient to disturb the apparent possession of the grantor. 
Again, where the grantor was a servant of the grantee, and resided in the 
house and used the furniture as part of his salary, it was held to be in the 
apparent possession of the grantor. Pickard v. Marriage, 1 Ex. D. 364 ; 
45 L.J., Kx. 594. Qenerally* the grantor's possession of the key of the 
premises evidences his occupancy. Ancona v. Rogers, supra. 

But an advertisement of an intended sale of goods, stating that the sale 
. is to take place under a bill of sale, would have the effect of taking the 
goods out of the apparent possession of the grantor {Smith v. Wall, 18 
L.T., N.S. 182;, and where the plaintiff having purchased from an 
execution debtor his business and stock-in-trade, retained him in his service 
as salesman at weekly wageb, and sent notice of change of owoership to 
the defendant, the execution creditor, and to the vendor's customers, 
advertised three times in the newspapers, and changed the name over the 
door, it was held that the goods were not in the apparent possession of the 
vendor. Gibbons v. fl/c^8on, 55 L. J., Q.B. 119; 53 L.T. 910. See also 
Exp. Lewis, In re Henderson, 6L.R., Ch. 626 ; 24 L.T. 785 ; Lincoln Wagon 
and Engine Co. v. Mumford, 41 L.T. 655. And since the M.W.P. Act 
allows husband and wife to contract with one another as if they were 
straugers, if a husband sells goods to his wife which are in the house in 
which they live together, the transfer of the property in the goods to the 
wife carries with it the transfer of the posiession, and the goods are not, 
after the sale, in the apparent possession of the husband, notwithstanding 
that they remain in the joint user of husband and wife. Ramsay v. 
Margrett, 9 R. 407 ; (1894) 2 Q.B. 18 ; 63 L.J., Q.B. 513 ; 1 Manson, 184 
C.A., and Vaughan Williams, J., held that chattels voluntarily settled 
by a husband on his wife, and being in a house which is the matrimonial 
domicile at the date of the husband's bankruptcy, are not in the apparent 
possession of the husband within the meaning of the Bills of Sale Act, 
1854, though the settlement is not registered, if the possession is consistent 
with the trusts of the settlement. In re Sasserthwaite, Exp. Trustee, 
2 Manson, 52 ; 15_R. 242. 

The intention of the parties to a Bill of Sale is not material. Exp. Jay, 
re Blenkhomy9 L.R., Ch. 697. 
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Goods in the custody of the law, i.e., in the actual possession of the 
SheriflF, or of a receiver, are not in the apparent possession of the debtor. 
Bxp. Safery, In re Brenner, 16 L.R., Ch. 668 ; 44 L.T. 324. {Taylor v. 
EckersUy, 5 L.R., Ch. 740; Exp. Mutton, In re Cole, 14 L.R., Eq. 178; 
41 L.J., Bk 67, not followed.) 

Actual possession, though wrongful, is sufficient to take the 
goods seized out of the apparent possession of the grantor, 
e.g.f where a mortgagee takes possession before his deed authorises him to 
do so. But in the case of a person entitled to take possession, possession 
of one article may be construed as possession of all. Ea^. Fletcher, In re 
Henley, 5 L.R., Ch. 809 ; 46 L.J., Bk. 93. 

(a) The deposition in support of a claim need not be on affidavit, but 
this section will be sufficiently complied with if the Claimant give oral 
evidence of his claim. Practice of a Small Debts Court to the contrary 
could not be upheld ab it conflicted with the Statute. Exp. Shorter, 
8 N.S.W., L.R. 127. 

{t) The words "no absolute or conditional '' and **or mortgage of 
chattel property whatever,'* are apparently surplusage as a transfer of 
personal chattels for valuable consideration is termed a bill of sale, 
whether the transaction be a purchase or by way of mortgage. 2 Bl. 
Com. 440; 2 Step. Com., 9th Ed., 48. 

WHAT ARE (I) AND WHAT ARE NOT (II) BILLS OF SALE. 

I. To decide whether a document is or is not a Bill of Sale, the Court 
must look into the real transaction between the parties. Beckett v. Tower 
Assets Co., C.A. (1891) 1 Q.B. 638 ; eCL.J., Q.B. 493 ; 55 J.P. 438, C. A. ; 
Wadellv. Thomas and Co., C.A. (1891), 1 Q.B. 230; 60 L.J., Q.B. 227. 
Thus an absolute sale for a sum payable by instalments, followed by 
delivery of the goods, with an agreement in the nature of a lease by the 
vendor to secure the payment of such instalments, amounts to a bill of 
sale. Exp. Orme, re Lloyd, 38 L.T. 328. A transaction purported to be a 
sale of personal chattels, followed by a hiring and purchase agreement 
back to the vendor, containing a power to seize on default and a proviso 
that on payment of a certain sum the chattels should again become the 
property of the vendor. No sale or hiring was really intended, the object 
of the agreement being to create a security for a loan. Held, that the 
true nature, not the form of the transaction, must be regarded, and that 
the supposed hiring and purchase agreement was a bill of sale. In re 
Watson, Evp, Off. Receiver in Bankruptcy, L.R., 26 Q.B.D. 27 ; 59 L.J., 
Q.B. 394 ; 7 M.B.R. 155— C.A. 
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And to in every case where the document ie in subetance a mortgage 
secarity and the form of letting ia adopted to evade the appeal ance of 
being such a security. Phillip$ v Otbhuns, 5 W.R. 527. And see Bxp, 
hovering t reJumety 9 L.R., Ch. 62. The furniture of a tenant was distrained 
by his landlord on two occasions for rent, and sold to the claimants, who 
immediately after each sale let it to the defendant's wife under a hiring 
agreement. On completion of each sale the landlord's broker gave the 
olaimanta an inventory of the goods, and a receipt for the purchase money. 
The defendant remained in possession of the goods, which were subsequently 
sold under a^. /a. issued by the plaintiff. Held, the documents together 
oonstituted a Bill of Sale. French v. Bambemard, 00 L.T. 48— D. 

An inventory of goods with receipt for purchase money attached, the 
vendor remaining in apparent possession of the goods, is a bill of sale. 
{AlUopp V. Day^ infra, distinguished; Byerley v, Prevost, L.R./6 C.P. 144, 
disapproved). Exp, Cooper, In re Baum, L.R., 10 Ch. D. 313 ; 48 L.J., Bk. 
40. But in order that an inventory and receipt, or a receipt for purchase 
money of goods, may be a Bill of Sale, it must amount to an assurance of 
the chattels at law or in equity. {Woodgate v. Godfrey ^ infra, and Marsden 
V, MeadovB, infra, approved ; Cochrane v. Matthews, 10 Ch. D. 80 ; Exp. 
Odell, nfra; And Ejep. Cooper, rupra, distioguished.)' Manchester S. and 
i. E. Co, V, N, Central Wagon Co,, L.R., 35 CD. 191 ; 13 App. Cas. 554 ; 
58 L. J., Ch. 219. Although a document may be in form a receipt, yet, if 
it really is an embodiment of the contract and was intended by the parties 
as such, it amounts to an assurance, and accordingly is a Bill of Sale. 
Eitp. Buries, In re Hood, 4 R. 502 ; 10 M.B.R. 231— C. A. C. advanced 
to A. £150. A. signed a receipt annexed to an inventory of his furniture. 
On the same day C. and A. executed a hiring agreement of the sam^ 
furniture, giving C. a power of sale on default. Held, the two documents 
constituted a Bill of Sale. Per Thesiger, L. J., the Acts do not app*y to 
merely verbal contracts, but only to written instruments relating to the 
transaction. Exp, Odell, re Walden, 10 L.R., Ch. 76; 48 L.J., Bk. 1, and 
see Church v. Sage, 5 R. 140 ; 69 L.T. 800. 

An agreement for the letting of a public house contained a proviso that 
if any money should be due to the landlord, after demand in writing for 
liquors, &c., which he tenant agreed not to buy elsewhere, it should be 
lawful to distrain for the amount. Held, that the agreement was a bill of 
sale. Pulbrook v. Ashby, 56 L. J„ Q.B. 376 ; 35 W,R. 779 (followed in 
Stevens v, Marsion, 60 L.J., Q.B. 192 ; 55 J.P. 404— CA.) 

A further advance not secured by the original bill of sale would appear 
to require registration as a fresh Bill of Sale. 
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11. A document signed by a borrower who deposits goods with the 
lender containing terms of repayment and a power of sale, is not a bill of 
sale. Exp, Bubhard, In re Hardwick, 17 Q.B.D. 690 ; 56L.J., Q.B. 490 ; 
3 M.B.R. 246. So, where goods are pledged and delivered to the pledgee, a 
document explaining the transaction and stating the rights of the pledgee 
is not a bill of sale. Hilton v. Tucker, 39 CD. 669 ; 57 L. J., Ch. 973. 

An agreement to hire furniture with a proviso that the property shall 
not vest in the hirer, but remain in the lessors, till payment is completed, 
is not a bill of sale. {Exp. Orawcour, In re Robertson, L.R., 9 Ch. D. 419 ; 
47 L.J., Bk. 94, and Orawcour v, Salter, 18 Ch. D. 30, followed.) Hale v- 
Molloy, Exp, Hamilt(m^ 4 W.N. 126. An engine was let on hire at a rent 
payable by instalments ; on payment in full the engine was to become the 
property of the hirer. Held, the property never passed to the hirer, and 
the transaction did not amount to a bill of sale. McEntiire v, Crossley 
Bros,, H.L. (1) (1895) A.C. 457 ; 64 L.J., P.C. 129 ; 2 Manson 334 ; 11 R. 
207— H.L. (Ir.) In June 1886 R. sold the furniture in his house to W. for 
£100, who handed him a cheque for the money, but no receipt was given. 
Afterwards by an agreement in writing W. agreed to let the furniture to 
R. until the 10th of July next, and R. agreed to pay a rent of £100 for the 
use of it during the term as follows : — £1 (interest) on the signing thereof, 
£50 on or before the 25th June next, and £50 on or before the 10th July 
next. On breach of any of the stipulations, W. was to have power to 
remove and sell the furniture. Held, the agreement was a valid agreement 
for hire, and not a bill of sale. Redhead v. Westwood, 59 L.T. 293. The 
plaintiff applied verbally to the defendants for a loan. The defendants 
advanced the money to the plaintiff, who gave them a promissory note for 
the amount and signed a memorandum agreeing to pay interest on the 
amount of the note if not paid by a stipulated time. On the same day the 
plaintiff signed and handed to his warehouseman an order requesting him 
to ** deliver" to the defendants on their order, **all property warehoused 
with you in my name on payment of your charges." Held, the delivery 
order was not a bill of sale, the whole transaction was one of pledge, and 
the delivery order was equivalent to actual possession by the defendants. 
Qrigg v. The National Guardian Assurance Co, (1891) 3 Ch. D. 206 ; 61 L.J., 
Ch. 11. A receipt containing an inventory given by a Sheriff for goods 
sold under an execution does not require registration as a bill of sale, even 
though the purchaser allows the execution debtor to remain in possession. 
Jestel, M. R., said *'The only difl&culty arises from Exp. Cooper, re Baum, 
tupra, but L, J. Thesiger has explained to us that the Court there thought 
there was no sale independently of the receipt, which therefore in effect 
operated as the assurance. That is not so here. Here there was a 
completed transaction not depending in any manner for validity on thf 
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receipt.** Woodgaie v. Godfrey, LJL, 4 Ex. D. 59 ; 5 Ex. D. 24 ; 49 L.J., 
Ex. 1. Followed in Martden v. Meadova, L.R., 7 Q.B.D. 80 ; 50 L. J., Q.B. 
536 ; and Heydon v. Brown, 59 L. T., 810— C.A. A Sheriff seized the 
plaintiff's goods, and an order by consent was made empowering him to 
sell by private contract to the defendant Co. The goods were sold to the 
Co. for the amount of the debt, the money paid and a receipt together with 
an inventory sent by post. The same day the Co. let the goods to the 
debtor's wife on a hiring agreement, and on the debtor becoming bankmpt 
his trustee claimed the goods. Held, the transaction was one of purchase 
and sale. Jofie8 v. Tmver Furnishing Co, or Tower Furnishing Co,, In re Jones, 
61 L. T. 84 ; 6 M.B.R. 193— D. The owner of goods seized under a fi.fa, 
agreed verbally with an auctioneer that if he would pay out the Sheriff he 
could hold possession of the goods, sell them by auction and pay over the 
balance (if any) to the owner. This agreement was reduced to writing, 
and the Sheriff was paid out, the man in possession so remaining for the 
auctioneer. Held, following Esrp. i/u66ard, supra, that the agreement did 
not constitute a bill of sale, as the. goods were actually transferred from 
Sheriff to auctioneer. CharUawoHh v. Mills, H.L. (E) (1892) AC. 231 ; 
6) L. J., Q.B. 830. The B. Co. applied to the respondents for a loan, who 
agreed to buy waggons in the possession of the B. Co., in which they had 
an interest, for £1000, and advanced that sum, £267 thereof being paid to 
the owners of the waggons and the balance, £743, to the B. Go. The 
respondents received from the B. Co, an invoice for the waggons and a 
receipt for £743, and from the owners of the waggons a receipt 
for .;^2d7. At the same time the respondents leased the waggons to 
the B, Co. for 3 years, at a yearly rent, payable quarterly, calculated to 
replace £1000 with 7 per cent, interest, upon the terms that if all payments 
were duly made the B. Co. should have the option of purchasing the 
waggons at the end of the lease for a nominal sum, and that on default after 
demand the respondents should be entitled to repossess the waggons as of 
their former estate, and that the agreement should thereupon determine 
The B. Co. having made default, the respondents seized the majority of the 
waggons and claimed nine from a railway Co. into whose possession they 
had come and who claimed a lien on them, but were resisted 
on the ground that the transaction «vas void under the Bill 
of Sale Acts, 1878 and 1882, rot being in the form prescribed 
thereby. Held, the transaction was in fact a purchase, and not 
a mortgage, and the documents were not bills of sale ; but even if they had 
been, the respondents had made an independent title to the waggons. 
Manchester 8, and L. R, Co. v, N. Central Waggon Co., supra. 

An ordinary receipt for the purchase money of goods is not an 
ssurance, and therefore not a Bill of Sale within the Act of 1878, and an 
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kcknowledgment in addition to the receipt that the goods are absolutely 
the property of the purchaser will not make it such, if it was only intended 
by the parties 1» be a common receipt and no part of the bargain between 
them. Ramsey v. Margrett, supra. \V., a solicitor, in order to provide 
funds for the dissolution of a partnership between his brother and Y., 
bought some of the machinery in Y*s. saw-mill for £650, receiving from Y. 
a i*eceipt as in full payment for the machinery. On the next day W. and 
Y. signed an agreement by which W. let the machinery to Y. at a half 
yearly rent, it being agreed that when these payments amounted to £1000 
the machinery should revert to Y. absolutely on payment of £5. The 
machinery remained in Y.'s. possession, name-plates being attached 
declaring W. to be the owner, until Y's. bankruptcy, when W. claimed it. 
fJeldf there was no document requiring registration. Exp, Collins^ In re 
Yarrow, Collins v. Weymouth, 59 L.J., Q.B. 18 ; 61 L. T. 642. 

An agreement to give a Bill of Sale need not be registered under 17 and 
18 Yic. c. 36 {Exp. H(man, In re Broadbent, L.R., 12 Eq.. 598 ; 19 W.R. 
1078j and a bill of sale given in pursuance of such an agreement is not 
void by reason of the non-registration of the agreement. Exp. Hauxwell^ 
In re Hemingway, L. R., 23 Ch. D. 626; 52 L. J., Oh. 737. But an 
agreement for a bill of sale. \l relied on as an equitable assignment of the 
property, requires to be registered. E-cp. Mackay, In re Jeavons, L. R., 
8 Ch. 643 ; 42 L. J., Bk. 68 ; followed in Exp. Conning, In re Steele, L.R., 
16 £q. 414. And see Edwards v. Edwards, L.R., 2 Ch. 291 ; 45 L.J., Ch* 
391 1 Jarvis v. Jarvis, 8 R. 361 ; 63 L. J., Ch. 10 ; 1 Manson 199. 

A bill of sale given by a person under an assumed name, by which he 
was known in the neighbourhood and to tne grantee, - and under which he 
had carried on business, if registered, is valid against an execution 
creditor who has obtained a judgment against the grantor under another 
name. Central Bank v. Hawkins, 62 L. T. 901— B. 

Marriage Settlements (ante nuptial) are within the exception in the 
Bills of Sale Act, 19 Vic. No. 2, and do not require registration. But in 
Columbine v. PenhaJl, 1 S.M. dt Giff, 228^ a gentleman married a woman 
with whom he had previously cohabited. He settled property upon her 
in consideration of the marriage. The Court, holding that she had not 
given, as a consideration of the marriage, anything she had not previously 
given for nothing or for some other consideration, set aside the settlement* 
See also Blumer v. Hunter ^ L.R., 8 Eq. 46. These cases were decided under 
27 £liz. c. 4. An antenuptial settlement of chattels extends to those 
purchased after marriage in renewal of chattels included in the settlement. 
Saslingtim v. Oillt 3 Dougl, 415; 3 T.R. 620 N. A memorandom of 
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ftgreem«iit for a marruige aattlement, 'although infomial and not under 
teal, ia a marriage settlement within the exception in the Bills of Sale 
Act of 1878. Wenman v. Lyon and Co. (1891), 2 Q.B. 192; 60 L.J., 
Q.B. 663. 

A poet nuptial settlement by which a man« in consideration of natural 
love, conveys goods and chattels to trustees for the benefit of his wife and 
children, is within the provisions of the Act, and should be registered. 
FowUr V, Fotter, 28 L.J., Q.B. 210 ; 6 Jur., N.S. 99 ; Tuck v. Southern 
Counties DepotU Bank (No. 1), 42Ch. D. 471; 58 L.J., Ch. 699. But, 
where trustees under a settlement of a married woman purchased her 
husband's furniture and obtained the following receipt :—" Received of 
J. D. and C. J. the trustees under the deed of settlement for the benefit 
of my wife, £93 Gs 6d. for the purchase of my househoM goods and effects 
mentioned in the enclosed inventory and valuation as purchased this day 
by J. D. and C.J., as trustees named in the deed of settlement, and em- 
powered to purchase by such deed.** //eld, not a bill of sale. AlUoppv. 
Day, 7 H. & N. 457 ; 31 L. J., Ex. 105 ; 8 Jur., N. S. 41. A married 
woman gave up to her husband £500, held upon trust for her separate use, 
upon the understanding that the husband would settle his furniture upon 
her for her separate use. The husband assigned the furniture to a 
trustee to hold for the use of his wife, and the property remained in the 
joint possession of the husband and wife. The husband afterwards 
became bankrupt. Held, upon bill filed by the wife, that independently 
of the Bills of Sale Act, she would have been entitled to have the furniture 
secured for her separate use, but the assignment operating as a Bill of 
Sale came within the Act, and required registration. AMhtan v. Black- 
thaw, L. R., 9 Eq. 510 ; 39 L. J., Ch. 205. But see Banuay v, Margrett 
and in re Sasaerthwaiie, supra. 

(a) " When so many * clear days/ or so many days * at least/ are given 
to do an act, or * not less than ' so many days are to intervene, both the 
terminal days are excluded from the computation. In other cases, it 
would seem the rule is to exclude the firet and include the last day.'* 
Max. on Int. of Stat., 2nd Ed., 422. "Sundays are included in 
computations of time, except when tae time is limited to 24 hours, in 
which case the following -day is allowed." Ibid, 425. Accordingly the 
fourteen days would exclude both the day of the execution of the Bill of 
Sale, and also the day on which the summons was served. 

(ii) " Ortain time" appears to be equivalent to a " stipulated time.'* 
The following cases have been decided under thfB English Bills of Sale 
Act Amendment Act, 45 and 46 Vic. c. 43, s. 9. by which all Bills of Sal 
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kre void unless made in accordance with the form in the scfaediile 
thereto, in which form the " stipulated times or time of payment** is to 
be filled in. 

Where principal and interest were pajrable on demand in writing 
{Hethenngton v. Qroome, L.R., 13 Q.RD. 789 ; 63 L.J., Q,B. 677; 
MelvilU 17. Stnnger, L. R., 13 Q.B.D. 392 ; 53 L. J., Q.B. 482 ; Mackay v. 
Meritt, 34 W. R. 433, V.G.B. ; and FurmvaU v, Hudson, 3 R. 230 
(1893) 1 Ch. 33u ; 62 L. J., Ch. 178), or within seven days after demand 
in writing {Sibley v. Higgt, TapUn claimant, L. R., 16 Q.B.D. 619 ; 54 
L. J., QB. 525) or where principal and interest up to demand were 
payable within 24 days after demand in writing {Clenuon v, Toumsendf 
3 C. A; £. 418) or where the money was payable on the grantee oompound 
ing with his creditors {Barr v. Kingsford, 56 L. T., N. S. 861— D), the 
Bill of Sale was in each case held not to contain an agreement to pay at a 
'* stipulated time." Again, where both the amount payable and the time 
of payment were uncertain, the consideration being the grantee having 
become guarantee for the grantor, the Bill of Sale was held to be void. 
Bughes v. Little, L. R. 18, Q.B.D. 32 ; 56 L. J., Q B. 96, and in re HiU^ 
Exp. The Of. Receiver, ^ Manson, 208— D. 

But where the amount was payable by instalments, with a proviso that 
on default the total amount should become due, the time of payment was 
held to be certain. Lumley v. Simmons, 34 Ch. 698 ; 56 L. J., Ch. 329 
And where the grantor covenanted to pay principal and interest upon the 
1st June, and that if he did not break any of the covenants in the Bill 
of Sale, and paid principal and interest by monthly instalments, the 
first on the 1st June, the grantee would accept payment by such 
instalments, it was held that the time of payment was certain. Exp. 
Payne, In re Colon, 66 L. T. 671 ; 4 M.B.R. 90— D. And where the Bill 
of Sale was dated the 5th of January, 1887, and the grantor covenanted 
to pay principal and interest by equal payments on the 5th July and 5th 
January (without stating the year) it was held that the date of repay 
ment was sufficiently stated, and should be read as 5th July and 
5th January " next ensuing," the date of the Bill of Sale. Qrannell v. 
Monek, 24 L. R., Ir, 241— Q.B.D. 

(v) Vide s. 11, 22 Vic. No. 12 (Acts Shortening Act) applying that 
section, the " one week" must " be taken to exclude the day of the 
act or event from and after which the time is to be reckoned,*' i.e., the 
date of execution, and to ** include the day for the doing of that thing,'* 
i,e,, the registration. A Bill of Sale executed on the Ist of a month may» 
therefore, be registered up to and inclusive of the 8th, unless that day 
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be a Sanday, Christmas Day or Good Friday, in which cose the regis 
tration may be effected on the following day. 

The Act does not prescribe any mode of registration, but it U usual to 
file a copy of the Bill of Sale, and an affidavit as required by the Bills of 
Sale Act. 

(ir) Abbott, S.M., held that a Bill of Sale holder can only claim articles 
** specifically set forth in the schedule,*' even though the document pur. 
ports to cover after acquired property. Hilder v. Levy {Oreen claimant), 

3 W. N. 2. The description *' household furniture and effects, implements 
of husbandry,'* is insufficient, as the chattels comprised in the Bill of Sale 
are not specifically described ; there must be an ioventory. Roberts v. 
Roberts, 13Q.B.D. 704 ; 53 L. J., Q B. 313. A Bill of Sale purported to 
assign *' all and singular the several chattels and things specifically 
described in the schedule hereto annexed." The description was *' four 
hundred and fifty oil paintings in gilt frames, three hundred oil 
paintings unframed, fifty water colors in gilt frames, twenty water 
colors unframed, and twenty gilt frames," Held, the chattels were not 
<* specifically de8cnl)ed.*' {Roberts v. Roberts, supra, distinguished.) 
mttv. Banner, 20 Q.B.D. 114; 36 W. R. 115— C. A. And where the 
inventory was ** 21 milch cows" on a farm ** belonging to the grantor and 
all goods, chattels, and effects in and upon the premises belonging to" 
the grantor, it was held that ** 21 milch cows" was not such a specific 
description as was required by the Act. Carpenter v. Been, 23 Q.B.D. 
566 ; 61 L. T. 860— C.A. 

But where the description was ** roan horse. Drummer, brown mare 
and foal, three rade carts,** it was held that in the absence of evi- 
dence of facts showing that the description was not specific, it was suffi- 
cient. (Witt V. Banner and Carpenter v. Deen, supra, distinguished.^ 
Hickley v. Greenwood, 25 Q.B.D. 277 ; 69 L. J., Q.B. 413. Again, the 
schedule specified the furniture in each room of the grantor's house ; under 
the heading ** study," was the item, "Eighteen hundred books as per 
catalogue." The catalogue was not registered, but no evidence was given 
that there was any difficulty in identifying the books. It was held 
that the books were ** specifically described.*' Davidton v, Carlton Bank, 

4 R. 100 (1893) ; 1 Q.B. 82 ; 62 L.J., Q.B. 111. 

(x) Growing crops are not personal chattels within the Bills of Sale 
Act, and registration is not necessary, but when the crops are severed 
they become personal chattels. (Branton v. Grijitlis, 1 O.P.D. 349 ; 2 
O.P.D. 212, distinguished.) Sxp, Nat Merc, Bank, In re Phillips, 16 
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L. R., Ch. D. 104 ; 50 L. J., Ch. 231 ; and see Exp, Payne, In re Cross, 
11 Ch. D. 539 ; 40 L. T. 296, 

The interest of a judgment debtor in a horse leased for stud purposes 
cannot be sold under an execution. The letting of a stud horse for a 
season is in the nature of a personal bailment or trust. By selling the 
judgment debtor's interest, the horse might get into the hands of 
a person who could not take proper care of him. WooU v, O^Shea, 10 
W. N. 68. 

And see Lien on Crops Act, 26 Vic. No. 10, and Lien on Wool Acts, 1 
Vic. No. 4, and 14 Vic. No. 24 (made perpetual by 23 Vic. No. 9), and 
31 Vic. No. 24. A mortgage under the Lien on Wool Act does not cover 
after acquired property, per Manning , J., in re Bray, 11 N.S. W., L. R. 
301. The protection of the statute is not required where the mortgagee 
has entered into possession of the property. 

33. And be it enacted That all executors and administrators Executors 

, ,. , 1 1 , • , -1 and Adminis- 

shall have power to sue and be liable to be sued in the said trators. 

Courts of Petty Sessions and that judgments which have been 

obtained by plaintiffs but not satisfied previous to thefr decease 

as well as all causes of action shall survive to their proper 

personal representative who may sue out execution in his own 

name in the same way that the plaintiffs themselves if living 

might have done (a). 

(a) An executor or administrator, as in the superior courts, must sue in 
his representative capacity. Where an administratrix sued in her own 
name for a debt due to her deceased husband's estate, a prohibition was 
granted. Exp, Brown, Knox 320. 

84. And whereas difficulties may sometimes arise in the exe- Relief of 

cution of process against goods and chattels (6) issued under ^^jj^^^jj" 
the authority of the Courts of Petty Sessions by reason of claims goods under 
(c) made to such goods and chattels by persons not being the ^®°^ ^^^' 
parties against whom such process has issued whereby bailiffs and 
other officers may be exposed to the hazard and expense of 
actions and it is reasonable to afford relief and protection in such 
cases to such bailiffs and other officers (d) Be it therefore 
enacted That when any such claims shall be made to any goods 
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or chattels taken or intended to be taken in execution under any 
such process or to the proceeds or value thereof it shall be 
lawful for the Court (e) from which such process issued upon 
application of such bailiff or officer made before or after the 
return of such process and as well before as after any action 
brought against such bailiff or other officer to call before it by an 
order for that purpose made as well the party issuing such 
process as the party making such claim (/) and thereupon to 
pronounce its decision in a summary manner for the adjustment 
of such claim and the relief and protection of the bailiff or 
other officer which decision shall be final and conclusive 
{^) against the said parties and all persons claiming by from or 
under them and to make such order as shall appear to be just 
according to the circumstances of the case and the cost of all such 
proceedings shall be in the discretion of the said C!ourt of Petty 
Sessions (A). 

(b) This cannot include chattels real. Vide proviso to s. 27. 

(c) Must be depoeedto before a justice of the peace. Vide s. 32. 

(d) Vide 8. 39. 

(e) The interpleader order must be made by the Court of Petty Sessions. 
The registrar has no power to issue an interpleader summons, or make an 
order calling the parties interested before the Court. Exp, Workman, 12 
W. N. 23. 

(f) Addison, S.M., as appears in the report of Sewell v. Davis, 2 W.N. 
So, refused to adjudicate in a interpleader claim on the ground that the 
deposition of the claim was made by a servant of the claimant. The 
claimant should make the deposition. Where the plaintiff gave notice 
that he claimed the goods under a bill of sale of a certain date, and an 
interpleader order was obtained on an affidavit setting up that bill of sale, 
bmt the order directed an issue in general terms, it was held that the 
plaintiff was restricted by the terms of his claim, and could not at the 
trial rely on an earlier execution of the bill of sale. Thompson v. De Lissa^ 
2N.S.W., L.R. 105. 

Where a testator settled furniture upon a married woman for her 
separate use, and she renewed such as wore out with her own moneys, 
and the sheriff seized the whole for a debt of her husband, it was held 
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^hat as under the circumstances a Court of Equity would have, restrained 
the sheriff from selling the accretions, as well as the original furniture, a 
court of law, upon an interpleader summons, would take notice of the 
equitable claim of the wife's trustee, and direct the sheriff to withdraw. 
Duncan V, Cashin, L. R., IOC P. 554. 

An interpleader issue was directed to determine whether goods seized 
wei« the property of M. L., the wife of the defendant in the action ; M. L. 
was made claimant. From the evidence it appeared that the property 
seized was acquired by M. L. under a settlement of certain property cmi- 
yeyed by her husband to trustees tor the separate use of M* L., and not 
directly to her, and out of money earned by her in a business carried on 
by her on her own account, and in her own name, with money derived 
originally from the settlement. It was objected, before the D.C. J., that 
M. L., being a married woman, could not succeed, and that her trustees 
should have been the claimants. This objection was overruled. He\d, 
upon motion for a rule m«t, that the D.C.J, was right. The equitable 
interest of the wife is regarded at law in interpleader, so that even with- 
out 8, 11 of the M.W.P. Act (42 Vic. No. 11), the Court would protect the 
interests of a married woman. {Duncan v. Cashin^ supray followed.! 
Gwtrlay v, Lindaay, Margaret Lindsay, claimant, 2 N.S.W., L. R. 278. 

{g) Where goods levied upon by the execution creditor were claimed as 
the separate property of the debtor's wife the justices merely found that 
the goods were included in a deed purporting to be a post nuptial settle- 
ment. Held, (Uargravesj J., diasentiente) that the justices were bound 
to decide further whether such goods were liable to the execution, and an 
order in the nature of a mandamus was granted. Ejifp. Waldron, 9 S. C. 
R. 329. By this section the decision of a magistrate in an interpleader 
matter is final and conclusive. And the Supreme Court has nothing to 
do with the question of the correctness of the decision or of the 
sufficiency of the evidence. Sewell v, Davis (Pike claimant), 2 W. N. 85 
So long as the Small Debts Court acts within the limits of its jurisdiction 
no prohibition will lie, however erroneous the decision of that Court may 
be in fact or in law. Hale v, Molloy, 4 W, N. 126. 

By 13 Eliz. c, 5 (^confirmed by 14 Eliz. c. 1, s I, and made perpetual by 
29 Elrz. c. 5, s 2) the gift or alienation of any lands, tenements, heredita 
ments, goods and chattels, made for the purpose of delaying, hindering or 
defrauding creditors, is rendered void as against them^ unless made upon 
good, which here means valuable consideration, and bona fide to any person 
not having at the time of such gift any notice of such fraud. WiUiams 
P.P., 12th Ed., 61. 
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This, though a penal statute, is to be construed liberally. AH statutes 
against fraud should be liberally and beneficially expounded to suppress 
the fraud. Per Lord Mansfield in. Cadogan v, Kennet, Cowp. 434. 

Voluntary assignments of property without valuable consideration^ to 
defeat creditors, prima facie amount of fraud under 13 Eliz. c. 5. 
Twyne*8 Case, 3 Rep. 80 . 1 SmUh, L. C. 6th Ed. 1. So if the consideration 
is entirely inadequate. Ooldsmith v. RwselU 25 L. J., Ch. 232, L. C. 
Though the Court will not in general enquire whether the consideration is 
equivalent. Thompson v. Webster , 28 L. J., Ch, 700. If there be nothing 
but an absolute conveyance without possession that in point of law is 
fraudulent. Edwards v, Harhen^^ T.R. 587. As it is a general rule in 
the transfer of chattels that possession must accompany and follow the 
deed. Reeves v. Capper ^ 5 Bing. N. C. 136. But circumstances which 
prima facie render the transaction fraudulent may be explained by other 
evidence showing that the transaction was bona fide and not fraudulent. 
Oale V. Williamsony 8 M. & W. 405. If the conveyance be conditional 
as by way of mortgage the assignor's continuing in possession until the 
condition is performed, will not be evidence of fraud, because in such case 
the vendor's possession is consistent with the deed. Nunn v. Wihmore, 
8 T. R. 5*21. The statute applies as well to creditors who become so 
subsequently to the transaction as to those who were so before. Graham 
r. -Fwrb^r, 23L. J., C.P. 51. 

{h) As to costs see s. 44 and notes. 

ievyongoods 85. And be it enacted That no judgment of any of the said 

then made. (^Q^^ts of Petty Sessions against the goods and chattels of the 

\ defendant in any suit or actjon brought therein shall be executed 

. at any time after sunset and before sunrise and if any person 

shall execute any such judgment after sunset and before sunrise 

such person shall be liable to a fine of ten pounds which shall be 

imposed and if necessary enforced by any order of the Court 

of Petty Sessions for the distress and sale of the offender's 

goods. 

iighisof ^5 p^^^ 5e it enacted That no execution awarded against 
J^aiidordB. •^ 

the goods of any party shall deprive any landlord of the power 

vested in such landlord by an Act passed in the eight year of 

the reign of her late Majesty Queen Anne entitled an Act for the 

better security of rents and to prevent Frauds committed by 
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Tenants of recovering one year's rent in pursuance of the said 
Act. 

37. And be it enacted That no plaint entered in the said No plaints to 
Courts of Petty Sessions nor any order or proceedinc; had thereon 
by virtue of this Act shall be removed out of the said Courts by 
writ of recordari facias loquelam or by writ of certiorari or other- 
wise however but all orders made by the said Courts of Petty 
Sessions shall be final and conclusive to all intents and purposes 
whatsoever (;'). 

(j) See as to new trial, s 8 and notes. 

The decision of justices under this act is fin<\l and cannot be reviewed 
under 45 Vic. No. 4 (Justices Appeal Act). Justices cannot be compelled 
to state a case. Exp. Killen, 1 W. N. 16. 

Where the Court of Petty Sessions has jurisdiction over the subject 
matter, and over the person of the defendant the Supreme Court cannot 
interfere by prohibition, although it was assumed the decision was wrong. 
Sxp. Hamilton^ 4 S. C. R. 164. The only form of prohibition to a Small 
Debts Court is a common law prohibition, and that alone lies on the 
ground of want or excess of juiisdiction, or where the proceedings have 
been against natural justice. Statutory prohibition does not lie. Per the 
C.J. : ** The judgments of a Small Debts Court are more in the nature of 
verdicts, and are not, I think, * convictions or orders,* within the meaning 
of the Justices Acts." (14 Vic. No. 34 and 17 Vic. 39). Exp, McShanCy 
1 S. C. R., N. S. 10. Per the C.J. in e^rp. WHnholt, S.M.H., 13 Dec, 
1851 : '' If a Court, or body of men having jurisdiction act within such 
jurisdiction, and their judgment be final, however unjustly and wrongfully 
they may decide, unless the law has provided an appeal, the losing party 
is remediless. This Court is not a Court of Appeal from a judgment, 
given in a Court of Petty Sessions. There is no provision for appeal 

however wrong, from summary decisions in Petiy Debts Courts 

.Provided such Court lias jurisdiction this Court cannot interfere. It may 
be that the proceedings of the magistrates may be so very irregular as to 
oust them of th*$ir jurisdiction." And see exp. Moate and voife^ 15 N.S. W., 
L. R. 86. 

A prohibition was granted where the justices refused to put the plain- 
tiflf on her oath, or to examine the defendant upon oath in his own 
defence. iSicp. Richardson, S,M,H., 27 Oct., 1854, Where justices had 
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•djndiofttad on a 0M6 o! wagM, a itetntory prohibition wm refused the 
Coort holding that the decision of the justices was a judgment, with 
which, even if manifestly wrongs the Court could not interfere in this 
way. Exp, Btown and anor,, 8.M.H,, 31 Dec., 1864. Where an adminis- 
tratrix sued Ui her own name for a debt due to the estate of her deceased 
husband, and justices found for her, a prohibition was granted. Exp. 
BrawH, Know 320. Where a plaintiff sued in his own name for slander by 
defendaal of plaintiff's daughter, and obtained a verdict, a prohibition 
was granted. Rs Thonuu, T.T.R. 142. The plaintiff sued a woman, 
married on the 20th Sepi, 1870, who had obtained a protection order on 
the 24th March, 1883, and a decree for judicial separstion on the 20th 
August, 1883. The debt was contracted in 1882, and the magistrates 
found a verdict for the plaintiff. The Court granted a prohibition as 
there was nothing in the protection order to relieve the husband from 
liability for a debt previously contracted. Brown v. Hope, 1 W. N. 4. 
(But see now 56 Vic. No. 11, s 1.) A prohibition was granted where the 
magistrate refuted to allow the defendant to cross-examine plaintiff or 
to give evidence himself. Exp, Mackenzie, 1 W. N. 146. A prohibition 
was granted where the Petty Debts Court found a verdict for a munici- 
pality in respect of a rate levied upon land which was not rateable, the 
Court holding the verdict was more than an erroneous decision. Exp 
Hobbs, 3 W. N. 134. Where magistrates refused to allow applicant 
for prohibition, in defence of an action of debt against him and his ¥rife, to 
give evidence that the debt had been contracted prior to his insolvency, 
and gave a verdict against the wife, a prohibition was granted. £xp' 
Crippa, 4 W. N. 68. WLere the Court of Petty Sessions gave a verdic 
against a husband and wife for a debt contracted by the husband, it was 
held by the Supreme Court that, as against the wife, the verdict was 
against natural justice, and a prohibition was granted. Exp, Healey^ 
et ux., 9 W. N. 180. A verdict having been given for strike pay under 
rules of a Trade Union, a prohibition was granted on the ground that the 
Court had no jurisdiction under the Trades Union Act, 1881, s 4, as 
the action was on an agreement to provide beneiits for members, withiA 
part (a) of Sub-s. 3, and not enforceable in any Court. Exp, Cwrley, 9 W. 
N. 181. An action was brought against a husband and wife, for goods 
ordered by the wife and delivered to her, and foi which she promised to 
pay out of her separate estate, and a verdict was given for the plaintiff. The 
transaetion took place before the passing of the Married Women's Property 
Act of 1893. A prohibition sought on the grounds that the verdict against 
the wife was against natural justice, and that there was no evidence to 
show her liability, was refused. (Per the O.J. : ** Where the wife herself 
ordered the goods and obtained the benefit of them, it is impossble to 
say the verdict is against natural justice.) ^x, Moate, et ux, 15 N.S. W., 
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L. R. 88 ; 10 W. N. 159. Plaintiff aued the defendant! in the Ck>urt of 
Petty Sessions, as ** trustees of Q.'a estate for work and labour done at 
the request of a former trustee," and a verdict was given for the plaintiff. 
The Supreme Court granted' a prohibition on the ground that the verdict 
was contrary to natural justice. Per Windeyer, J. *' If it is clear on 
the face of the. proceedings that there is no obligation on the part of the 
defendants to pay money which the magistrate has ordered them to pay, 
then the verdict is against patural justice.*' Purcell v. The Perpetttal 
Trustee Co., 15 N.SW., L. R. 385; 11 W. N. 62. Q. sued S. in a 
Court of P'^tty Sessions on an order made by J. directing C. to pay to 
Q. £l9 2s. lid. This order was dishonoured. It was pro%'^ed that the 
order had been given by S. to Q. in payment of goods sold, but S. was no 
party to tlie order. The justices found for the plaint'ff. A prQ- 
hibition was granted as the verdict was against natural justice. 
The applicant was sued on an order given by J. on M'hich he was in 
no way responsible. Exp, Shakespeare, 15N.S.W., L. R. 477 ; 11 W.N. 96. 
Plaintiffs sued for value of stone removed and damages to land. The 
stone was moved without leave. Defendant merely referred the Justices 
to s. 24 of 4 Will. IV. No. 1 1 , and stated he was a government road 
contractor, but failed} to prove the land was not one of the exceptions 
therein mentioned, nor did he produce his contract with the Government. 
The Justices found for the plaintiffs an<l a prohibition was refused, 
because defendant as a matter of evidence failed to provp his defence, and 
the Justices had jurisdiction over the person of the defendant, and in 
respect of the subject matter of the cas«. [Exp. fTamilton, 4 S.C.R. 164, 
followed.) Exp. Jennetty 12 W. N. 31. A firm executed a deed of 
assignment of ^heir effects to trustees for the benefit of their creditors, 
with a power of attorney to collect debts, and to appoint a substitute. C. 
purchased the book debts, and was by deed nominated substitute for the 
trustees to collect debts, &c. , and with all powers save the right to sue in the 
trustees' namen. C. , as the duly appointed substitute, sued the applicant, 
one of the firm's debtors, in the Court of Petty Sessions, and obtained a 
verdict. Held, that though the plaintiff sued in respect of a mere chose 
in action, which at law is not assignable, yet, as the inferior Court had 
jurisdiction as to the parties and as to the amount of the claim, and was 
bound to determine according to equity and good conscience, the 
Supreme Court could not interfere, as they could not say that the verdict 
was against natural justice, seeing that the person who in fact owed the 
money was ordered to pay it. The Magistrate should have dismissed the 
case, as the debt still remained due to the firm, and the action should 
have been brought in their name. Exp. Martin, 13 W. N. 66. A verdict 
was given in the Small Debts Court for a call made in respect of fully 
paid-up shares in a limited liability Company. Held, the decision was 
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contrary to natural jnatice ; a prohibition was granted against the 
Company. Exp. Blaxland, 13 W. N. 185. 

other ^r^8 38- And be it enacted That all Sheriffs and Deputy Sheriff? 

indemnified, keepers of prisons or other persons whosoever who shall do any- 
thing under this Act in obedience to any legal order of any such 
Court of Petty Sessions shall be and they are hereby indemnified 
for whatsoever shall be done by them respectively in obedience 
hereto and if any action whatsoever shall be brought aeainst any 
such Sheriff keeper or person or against any Justice of the Peace 
or officer of any such Court of Petty Sessions for performing any 
duty of his office in pursuance of this Act such Sheriff Justice 
keeper officer or other person may plead the general issue and 
give the special matter in evidence thereupon anfl if the plaintifl 
be nonsuited or shall discontinue his action or a verdict shall 
pass against him or judgment he had for the defendant upon 
demurrer such defendant shall have double costs. 

Limitation of ^g^ And for the protection of persons acting in execution of 

actions 

iigainst* this Act be it enacted That all actions for anything done under 



0ffi( 



omcers. 



the provisions thereof shall be commenced (k) within six months 
after the fact was committed and that no writ shall be sued 
against nor process served upon any Justice of the Peace 
Registrar bailiff or other officer of any Court of Petty Sessions 
for anything done in the execution of or by reason of his office 
until one calendar month next after notice in writing shall have 
been delivered to him or left at his usual place of abode by the 
attorney or agent for the party who intends to sue out such writ 
as aforesaid in which notice shall be clearly and explicitly con- 
tained the cause of action the name and place of abode of the 
person who is to bring such action and the name and place of 
abode of the attorney or agent and that a fee of twenty shillings 
shall he paid for preparing or serving every such notice and no 
more (/). 

As to limitation and notice of action see cases on s. 9 of 11 & 12 Vic 
c. 44 (which is similar to this section), Ro coe's Nisi Prius 16 Ed., 119. 
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^h) In an action brought against a bailiff in a Small ' Debts Court the 
filing of the plaint, and not the notice of intention to bring an action, 
was held to be the commencement of the action, and as the plaint was not 
filed within the six months, the justices had no jurisdiction. Exp. Btugell, 
T.T.R. 45. 

(I) Where the notice of action had been sent through the post by 
registered letter, and the defendant at the trial admitted having received 
it, it was held such notice had been properly served. Apparently mere 
evidence of posting or registering would not be sufficient. Rolfe v. Lea 
12 W. N. 33. ** The object of the provision is to enable the defendant to 
have an opportunity of making amends.*' Per Simpson, J., ibid. 

40. And be it enacted That the several fees and sums of Fees to be 
money expressed in the Schedule hereunto annexed and no 

other shall be taken by the several officers of the said Courts 
therein mentioned for their respective services in the execution of 
this Act. 

41. And be it enacted That if any bailiff deputy bailiff or other Penalty on 
officer of any Court of Petty Sessions employed to execute any neiSectine 
process of execution shall by connivance wilful neglect or ^"ty, 
omission cause or suffer the goods of the party against whom 

such execution shall be awarded to be rescued or carried away 
so that such execution shall not have its due effect it shall be 
lawful for any Justice of the Court of Petty Sefsions out of which 
such process shall have issued upon complaint and due proof 
thereof made upon the oath of one credible witness to order such 
ba'liff deputy or officer to pay the sum of money for which such 
executon was awarded or such part thereof as the said Justice 
may think proper to the parly complaining and to enforce the 
payment thereof by the same means as are herein provided for 
the recovery of debts. 

42. And be it enacted That no process or proceeding of any Process not 

of the said Courts of Petty Sessions shall be set aside on account tobesetaside 
^ for technical 

of any technical error or mistake only and it shall be competent errors only. 

to every Court of Petty Sessions to decide what is a verbal or 

technical error or mistake in any action or proceeding and all 

errors and mistakes which have not a tendency to misinform or 
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By content of 
parties causes 
may be tried 
by arbitra- 
tion. 



Parties may 
oondact case 
by attorney 



mislead the opposite part) shall in all cases be deemed merely 
verbal or technical (nt). 

(m) The Court of Petty Sessions has no power under this section to 
amend the plaint by adding the names of other persons as plaintiffs. 
Where this was done a prohibition was granted. Exp, Bagot, S.M.H, 
12th March, 1873. The justices at the hearing amended the summons by 
making the plaintiff sue on behalf of his son instead of on his own behalf. 
Held, that justices had no power to make the amendment under this 
section, but as it was plain before the amendment that the plaintiff wsa 
bringing the action for his son, and the alteration complained of only made 
that more plain, prohibition was refused. Exp, Otboms, 14 S.C.R. 338. 

See exp, Martin, 13 W. N. 66, noted under s. 37. 

43. And be it enacted That if both parties in any cause shall 
agree between themselves not to try their cause before the Court 
of Petty Sessions but by means of arbitration and shall notify 
such agreement by a memorandum in writing signed by them- 
selves or their agents the award made on such arbitration shall be 
binding on both i>arties and judgment in accordance therewith 
may be entered in the cause list of the said Court of Petty 
Sessions for the plaintiff or defendant as the case may be. 

44. And whereas it is expedient that suitors should be en- 
titled to the aid of the legal profession Be it enacted That in 
all actions the plaintiff and defendant may appear and each con- 
duct his case by himself his clerk or servant or employ any 
person admitted an Attorney of the Supreme Court or in the 
district of Port Philip to practice as an advocate and attorney 
before the Court of Petty Sessions Provided always that no 
attorney so practising shall demand or take more by way of fees 
for work by him done than the sums allowed by the Schedule 
C hereunto annexed (n) and provided also that the costs of such 
professional assistance shall be paid by the party requiring such 
professional assistance. 

(n) The limitation of costs, in this section, to costs in the schedule refers 
to those which the parties to ajcti&nt in the Small Debts Court may be 
called upon to pay. This section and the schedule have nothing whatever to 
do with the costs on an interpleader summons. Costs as between attorney 
and client on an interpleader summons are governed by the ordinary rules, 
and are not limited by this section. Exp, Muir, 11 Vr. N. 124. 
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45. And be it enacted That it shall be lawful for any Court of ^^ ^"'^ °^ 
Petty Sessions if it shall appear to such Court that any attorney Sessions may 
or other agent has in any cause in such Court practised corruptly attorney or^ 
contemptuously or in any respect knowingly and wilfully agains agent, &c. 
his duty as an attorney or agent to make an ordtr (to remain with 

the Registrar of the said Court) either to suspend such 
attorney or agent from practising for a specified time or to 
prohibit such attorney or agent from practising for ever in such 
Court (0). 

(0) An attorney having used insulting words to two justices, five 
justices meeting on a subsequent day to consider his conduct, suspended 
him from practising. Of this meeting and its object the attorney had 
informal notice, but did not attend. The justices, sitting as a Court of 
Tetty Sessions under this Act, baring refused to hear the attorney in a 
case daring his suspension^ he applied for a rule in the nature of a 
mandamus to compel them to do so. Held, the order for suspension 
having been regularly made under this section the Supreme Court could 
not interfere between the same parties. Held, also that a second application 
between the same parties was improperly framed under s. 5 of 11 and 12 
Vic. c. 44. Qtuere, whether a mandamus at Common Law would lie. 
Each Court of Petty SessioQS, although holden possibly at each 'sitting by 
different Justices, is but one and the same Court of and for its particular 
district for the purposes of this section. Per the C.J. Exp, Willant, 8 
S.C.R. 365. 

46. And be it enacted and declared That throughout this Act 

the singular number shall be taken aiid is intended to include tion. 
equally the plural both with respect to things and persons and 
every clause and provision in terms affecting males to include 
equally females unless there be something in the context in either 
case repugnant to that construction and that the term Court of 
Petty Sessions (or the word Court indicating a Court of Petty 
Sessions) shall be taken and is intended to mean any two or more 
Justices of the Peace or (in cases wher© one is under this Act 
authorised to adjudicate) any one Justice ot the Peace sitting for 
the purposes of this Act at the usual place of meeting ot Justices 
in Petty Sessions (jp], 

(p) A police magistrate sitting under 17 Vic. No. 39, s. 11, has the 
same jurisdiction as two or more justices under this Act. R. v. O'Brien, 14 
S.C.R. 196. 
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SCHEDULES REFERRED TO. 

A. 

PEES TO BE PAID TO THE SEVERAL OFFICERS UNDER- 
MENTIONED ON THE SEVERAL OCCASIONS SET AGAINST 
THE SAME. 

£ 8. d. 

To the Registrar on entering every plaint and cause for trial 1 

To the Registrar for drawing plaint and particulars if requested 

byplaintiff 10 

To the Repristrar for copy of summons to be served on defendant 10 

To the Registrar for every inspection of the record o 6 

To the Registrar for drawing and issuing every writ of execution 

or attachment q i q 

To the Registrar for every subpoena ][ q q g 

To the Registrar for filing every defence or plea I 

To the Registrar for drawing same if requested by defendant ... 10 
To the Bailiff for serving summons or subpoena at request 
of plaintiff or defendant and making affidavit of service if 

service be made 2 

To the Bailiff for every levy 01 caption .....!.! 10 

To the Bailiff for every mile or fraction of a mile over 2 miles 
from the Court which he may have to travel to serve 
summons or execute other process of the Court but not 

counting the return journey 6 

To. the bailiff for possession money by the day .............!. 3 6 

B 

EXECUTORS &C. MAY SUE OR BE SUED. 

If the plaintiff sues as executor or trustee of an insolvent or other 
estate he shall so aescribe himself m the plaint filed as 4 B exeonfnr ^f 
CD. or A.B. and CD. trustees to the insolvent estate of EF.LtfeLBe 
may oe. 

PARTICULARS. 

In all cases the items constituting the particulars of claim shaU beafafpH 
and filed with the plamt or declaration or appended thereto. »»'»»'«« 

FOBMS OF PLAINT. 

The following shall be the forms of such plaints in all cases to which thev 
can be applied : — vu^y 

IN THE CASE OF GOODS SOLD. 

/' ^•^- of (Sydney in this district) complains of CD. of the «pm* 
place baker that the said CD. is indebted to him in the snm nfT 
pounds sterling for corn (or hay or other things briefly dearrihitl^ *k t 
sold and delivered by the said A.B. to the said C D inTr S^^^^^^ 
month of February last which sum the said CD. retus^ to n^v «^^ Ju 
said A.B. prays that he may be adjudged to pay the srm?." ^^ ^^ ^^"^ 
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IN THE CASB OF DEMAND FOB RENT. 

" For three monthB rent doe from the said CD. to the said A.B. on or 
about the Ist February last in respect of the occapation by the said 
CD. of a house and garden of the said A.B. (as the case may be) situate 
at Sydney which sun?' Ac. 

FOR LODGING. 

*' For meat drink washing lodffing and other things found and pro 
vided by the said A.B. for the said CD. between the months of Decem' 
ber and February last which sum" &c. 

FOB HIBB OF HORSES. 

" For the hire of a horse (or as the case may be) and cart of the said A.B 
hired and used by the said CD. for three weeks in or about the month of 
February last which sum*' &c. 

FOB AGISTMENT. 

'* For the agistment depasturing and keeping of fifty oxen and one 
hundred sheep by the said A.B. for the said C. D. between the months of 
December and February last." 

FOB WOBK AND LABOUR* 

" For the work and labour of the said A.B. performed for the said 
CD. on or about" &c. 

FOR WORK AND LABOR OF SEBVANTS. 

'* For the work and labor of the servants of and belonging to the said 
A.B. performed for the said CD." 

FOB WOBK AND LABOUR OF SERVANTS HORSES AND CARRIAGES. 

** For the work and labour of the said A.B. by himself (or his servants 
or horses carts and carriages as the case may be) performed by the said 
A.B. (or his servants &c.) for the said CD. and for timber nails &c; (as 
the case may be) provided by the said A.B. for the said CD. and used in 
such work and labour." 

FOR WAGES. 

** For wages due and payable from the said CD. to the said A.B. for 
his service performed as the servant of the said C D. between the 
months of December and February last." 

FOR MOKET LENT. 

« For money lent by the said A, B. to the said G. D. in or about the 
month of February last." 

ON A PROMISSORY NOTE OR BILL OF EXCHANGE. 

" For principal and interest due to the said A.B. on a promissory note 
drawn by the said CD. pavable to one E.F. or order and by him indorsed 
to the said A.B. (or on a bill of exchange drawn by one ^.F. and ac- 
cepted by the said CD. payable to the said A.B.)*' 

ON A BOND 

" For principal and interest due on a bond bearing date the day 

of made and entered into by the said CD. for the payment of £ 

and interest on the day of last.'' 

FOR MONEY DUE ON AN AGREEMENT. 

*< For principaland interest upon and by virtue of a certain agreement 
bearing date &c. (date of agreement) and made between &c. whereby the 
said CD. agreed for the considerations therein mentioned to pay to the 
said A.B. the sum of £ together with lawful interest on the same 

on the day of now past.*' 
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ON AN AWARD. 

** For money due to the said A.B. upon and by virtue of a certain 
award made by E.F. upon a aubroisBion by the said A.B. and said CD. to 
the arbitration of the said E.F. concerning certain matters in difference 
between tliem and upon which reference the said E.F. awarded and 
ordered that the said O.D. should pay the sum of £ to the said 

A.B. on a certain day now past.* 

rOR UNLAWFUL DF.TENTI0N OF PKOPEBTT. 

*' A.B. of comphiins thatC D. of the same place hath possessed 

himself of a cow (or waggon or horse or other thing detained) of the 
value of £ or thereabouts which he unjustly detains from the said 

A.B. and the said A B. prays he may be adjudged to restore to him the 
said oow ftc. or pay him the value of the same." 

FOR UNLAWFUL 1>1£TKNTI0N OF PBOPBRTV DEPOSITED. 

'* That the said A.B on or about the month of last de- 

posited and left several articles of household furniture and wearing 
apparel the property of the said A.B. of the value of £ or there- 

abouts with the said CD. to be safely kept by the said A.B. until he 
lihoulil hnve occasion for them and the said A.B. saith that he has de- 
manded the said household furniture &c (or caused the same to be 
demanded for him) but the said CD. refuses to deliver up und unjustly 
detains the same and the said A.B. prays the said CD. may be adjudged 
to restore to him the baid household furniture &c. or pay him the value of 
the same.'' 

FOR DAMAGE SUSTAINED BY IMPROPER DRIVING. 

** That on or about the day of last the said A.B. (or the 

servant of the said A.B.) was driving his cart &c. on tlie public road 
between and and the 8aid CD. (or the servant of 

the said O.D.) was also on the said road with a certain carriage &c. under 
his care and direction and the said CD. (or the servant of the said CD.) 
so improperly drove and directed his carriajge and horses that thereby his 
carriage was forced and driven with great violence against the cart of the 
said A.B. and broke to pieces one of the wheels thereof and the said A.B. 
was thereby damaged to the amount of £ and the said CD. refuses 

to make amends for the same and the said A.B. prays he may be adjudged 
to pay the amount of the said damage.** 

FOR AN ASSAULT OR INJURY TO THE PERSON WIFE &C. 

'* That the said CD. on &c. assaulted beat and ill-treated the said A.B. 
(or * the wife* or * child' or * servant* of the said A.B.) to the damage of 
the said A.B. of £ and the said A.B. prays** &c, 

FOR BREAKING AND DESTROYING FENCES &C. AND OF INJURIES TO LAND OR 

CATTLE. 

"That the said CD. on or about the day of 

broke down iLud destroyed a fence of the daid A.B. at Sydney in the 
District of Sydney whereby the said A.B. hath sustained damage to the 
amount of £ &c. [or * broke down the door of the house of the 

said Ct) and disturbed him in the peaceable possession thereof or ' cut 
down two trees of the said A.B. of the value of £ * or * wrong- 

fully trampled down destroyed and ate the corn or grass of the said A.B.* 
or * drove about and injured tiie sheep or cattle* or , killed or wounded a 
dog horse &c. of the said A.B. of the value of £ '] and the 

said A.B. prays** &o. 
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FORM OF DEFENCE. 

NEW SOUTH WALES. 

Court of Petty Sesaiona for the ) day of 

District of ( 18. 

\ Plaintiff 

Between > and 

I Defendant 

Takk notice that I intend to defend this action for the following reason 
[or reasons as the cote may be] — 

1st f [State each ground as shortly as possible btU vdih sufficient clear- 
2nd -J ness particularly as to times places persons funis securities or 

3rd I written instruments, dtc,'] 

To A.B. 

The abovenamed Plaintiff 

SUMMONS IN ANY ACTION FOU ANY DBBT OR DEMAND. 

NEW SOUTH WALES. 

In the Court of Petty Sessions for ) 
the District \ 

To of 

You are hereby summoned to appear in this Court at on 

the day of next at ten of the 

clock in the forenoon of the same day precisely to answer the following 
plaifit [insert copy of plaint and particulars as filed with the Registrar that 
if you intend to defend upon any matter of set-off or excuse you must file 
particulars of the same] otherwise upon proof of the due service of a copy of 
this summons the cause when called on for hearing will be tried and 
judgment be given against you for whatever may appear to be due 
together with such costs as the Court may think fit to award And take 
notice that if you intend to defend upon any matter of set-off or excuse 
yon must file particulars of the same in the office of the Registrar 
clear days at the least before the day herein named for the hearing of the 
cause otherwise the evidence you may bring forward to support such set- 
off cannot be admitted. 

Dated this day of one thousand 

eight hundred and 

By the Court 

A. B. Registrar. 

c. 

PRECEPT IN THE NATURE OF A FIERI FACIAS. 

EXECUTION AGAINST GOODS. 

Court of Petty Sessions for the ) 

District of ) 

To of Bailiffs of the Court of 

Petty Sessions for the District of and to the Deputy Bailiffs 

duly authorised and appointed to execute the processes of this'Court and to 
each and every of them. 

In pursuance- and by virtue of a decision oi the Court of Petty Sessions 
for the District of made on the 

day of 18 you are hereby required to levy of the 

goods and chattels of to satisfy for the amount 

of pounds shillings and pence being 

the amount of Judgment and costs which in the said Court he was ad- 
ji>dged to pay to the said and after levy duly made 

thereof forthwith to pay the same into this office And what you shall do 
herein certify and return to this Court at the expiration of one calendar 
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month from the date hereof or within three days after this warrant shall 
be exeeuted if that shall sooner happen. 

Dated this day of 18 

By the Court 
£ s. d. A. B. Registrar. 

Judgment 

Coe** 

Execution 



N.B.— The Bailiff shall certify to the Court under his hand (and on the 
back of the precept where it remains in his possession) the date of execu- 
tion and what in particular he shall have done and if unexecuted why it 

SUBPCENA FOR WITNESS. 

NEW SOUTH WALES 

Court of Petty Sessions for the \ To A.B. of 

District of / CD. of 

E.F. of 
You are hereby severally commanded setting all excuses aside to appear 
in this Court at on the day next at 

of the clock in the forenoon precisely to testify the truth in a cause 
therein depending between A.B. of plaintiff 

and CD. of defendant 

on the part of the said A.B. [or CD. as the case maybe] (adding if 
necessary) and to bring with you a certain agreement or note &c. (suffi- 
ciently describing it as to date and Otherwise) and herein fail not at your 
peril. 

By the Court 

Registrar or Clerk of the Court. 
ATTACHMENT FOR NON-APPEARANCE TO A SUBPCENA. 

CDlEltnlLt } Victoria I Regina. 
Court of Petty Sessions for the ) 
District Court of j 

' To Bailiffs and their deputies and to each and every of them. 

At a Court of Petty Sessions for the district of held on the 

day 18 it appearing to this Court that 

has been duly served with a copy of a subpoena to attend this Court in 
the above case and though duly called came not You and each of you are 
hereby commanded to attach the said wherever you may find 

him for a disobedience to the said snbp(jena and him safety and securely 
keep so that you may have him before a Justice of the Peace of the said 
Court on the day of to hear and abide 

such order as shall then be made touching the contempt of the said 
in disobedience of such subpoena. 

ATTORNEYS' COSTS. 

For drawing and copying plaint with the particulars 2 6 

For summons with the narticulars 1 

For defence or set-off with the particulars 2 6 

For an Advocate's fee in a case not exceeding £10 not more than 1 ] 
For an Advocate's fee in a case not less than £10 nor exceeding 

£30 not more than 3 3 

D. 
Schedule D irepealed with ss. 12 4& 13 by 12 Vic. No. 1, s. 1, 
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An Act to extend the provisions of 33 victoria, 
the Small Debts Act 10 Vic. No. ''" "' 
10. [3 May, 1870J 

XTtHEREAS it is expedient to amend in certain particulais an Preamble. 
^^ Act passed in the tenth year of the reign of Her Majesty 
Queen Victoria intituled an Act to amend the Law respecting the lovic. No 10. 
recovery of Small Debts in all parti of the Colony and to extend 
the operation of the Courts of Petty Sessions B« it therefore 
enacted bj the Queen's Most Excellent Majesty by and with the 
advice and consent of the Legislative Council and Legislative 
Assembly of New South Wales in Parliament assembled and by 
the authority of the same as follows : — 

I. The said recited Act shall be in force and apply to all parts Operation of 
of the Colony except the Police Ditrict of Sydney (a). {^ ^xteided. 

(a) But extended to Police District of Sydney, by^42 Vic.;:No. 15, po»t 



An Act to further extend the provi- ^^ victoria 
sions of the Small Debts Act 10 
Vic. No. 10. C16 April, 1879.] 

WHEREAS it ii expedient to further amend an Act passed Preamb e. 
in the tenth year of the reign of Her Majesty Queen Victoria 
intituled an Act to amend the Law respecting the recovery of 
Small Debts in all parts of the Colony and to extend the opera- 
tion of the Courts; of Petty Sessions Beit therefore enacted by 
the Queen's Most Excellent Majesty by and with the advice and 
consent of the Legislative Council and Legislative Assembly of 
New South Wales in Parliament aisembled and by the authority 
of the same as follows :— 
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OoentioD of i. The said recited Act shall be in force and apply to all 
10 extended. ?^^^ oi the Colony Provided always that the jurisdiction con- 
ferred by the said Act tenth Victoria number ten as hereby 
extended shall only be exercisable in and for the Police District 
of Sydney by a police or stipendiary magistrate. 

Police 2. Any such Courts may appoint a sergeant of police or police 

*oi?uble**'^ constable of the police force of the Colony of their respective 
may be a districts to be a bailiff of the Court appointing him who shall not 

therefore become incapable of acting as or forfeit his appointment 
of such sergeant or constable anything in any Act to the con- 
trary noiwithbtanding Provided that no such sergeant or 
constable shall be appointed without his consent. 



43 Victoria, Ad Act to fuftheF amcnd thc pro- 

No. 34. . . /-^ 1 1 T-x 1 AM 

visions of the '' Small Debts Act 
10 Vic. No. lo. [Assented to ly 
June, i88oJ 

WHEREAS it is expedient to further amend an Act passed 
in the tenth year of the reign of Her Majesty Queen 
Victoria intituled " An Act to amend the Law respecting the 
Recovery of Small Debts in all parts of the Colony' Be it there- 
fore enacted by the Queen's Most Excellent Majesty by and with 
the advice and consent of the Legislative Council and Legislative 
Assembly of New South Wales in Parliament assembled and by 
the authority of the same as follows : — 

Power to '• It shall be lawful for the Governor with the advice ot the 

Executive to Executive Council to define by proclamation in the Gazette the 

define l*etty 

Sessions Dis- limits of any Petty Sessions District for the purposes of the Act 

poses of ^^'^^" t^"^^ Victoria number ten and the Acts amending the same and 

Small Debts after any such proclamation shall be published in the Gazette the 

provisions of the said Acts shall be in force and the jurisdiction 

and other powers thereby conferred shall be exercisable within 

the limits of any Petty Sessions District so defined as aforesaid. 



Digitized by 



Google 



SMALL DEBTS RECOVERY ACT. 61 

2. The notifications contained in the Gazette dated thirty-first As fo New- 
October one thousand eight hundred and seventy-nine purporting SeaSong Dis- 
to declare and define the Uoundaries of the Petty Sessions or *^"*'^- 
Court to be holden at Newtown (r) shall be deemed to have 

defined the Petty Sessions District therein described as fully 
and effectually to all intents and purposes as if the same had been 
proclaimed under this Act. 

3. The Governor with the advice of the Executive Council Rules may be 
shall have power to frame from time to time rules to be in force ^^a™©^- 

in the several districts for the carrying out of the provisions of 
the Act tenth Victoria number ten and to repeal any existing 
rules therein and such rules so framed shall have the same force 
and effect as if they formed part of the said Act (s). 

4. This Act may be cited for all purposes as the " Small short title. 
Debts Act Amendment Act of i38o." 

(r) See Gazette dated 22nd January, 1889, infra. 

(«) Vide Exp. Farlow, noted under s. 20 of Principal Act. 

5. 459, Criminal Law Amendment Act, 46 Vic. No. 17, enacts, ** Every 
Court of General SesBions and Court of Petty Sessions, hereafter estab- 
lished, shall have respectively the same jurisdiction, criminal and civil, 
as the Court of Quarter Sessions, or General Sessions and Petty Sessions 
now possess respectively. And the Governor may, by Proclamation, 
establish additional Courts of General Sessions and Petty Session r, and 
direct that they be holden severally at such places, and for such districts 
as he thereby appoints — and in like manner ho may establish any such 
Court, whether now existing, or hereafter established.*' 



THE FOLLOWING ARE THE BOUNDARIES OF THE 
SYDNEY AND SUBURBAN COURTS. 
By proclamation of date the 9th January, i889, published in 
Government Gazette (No. 50), 22nd Jan., 1889, ^^^ following 
jurisdictions were defined : — 

Bedfbbn Petty Sessions District. 
That portion of the Metropolitan Police District within iho following 
boundaries : Bounded on the eas from the intersection of Dowling aai 
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CleveUnd Streets by the eastern boundary of the Borough of Redfern and 
part of the eastern boundary of the Borough of Waterloo southerly and 
the southern boundary of the City of Sydney and its continuation easterly 
to the centre of the Bunnerong Road, along the centre of that road to the 
centre of the road to the La Perouse Monument, along the centre of that 
road to the north-east boundary of the reserve for defence purposes, by part 
of that boundary south-easterly to Botany Bay ; thence on the south and 
on the west by Botany Bay and Cook's River, and the eastern boundaries 
of the Municipal District of 8t. Peter's and the Borough of Newtown and 
the southern and eastern boundaries of the Municipal District of 
Macdonald Town easterly and northerly, and the eastern boundaries of 
the Boroughs of Newtown and Camperdown northerly, and the northern 
boundaries of the Municipal District of Darlington and the Borough 
of Redfern easterly, to the point of commencement. 

Nkwtown Petty Sessions District. 

That portion of the Metropolitan Police District within the following 
boundaries : Bounded on the east from George's River by Botany Bay, 
Cook's River, and the eastern boundaries of the Municipal District of St« 
Peter's, and the Borough of Newtown northeriy ; and the southern and 
eastern boundaries of the Municipal District of Macdonald Town easterly 
and northerly, and the eastern boundaries of the Boroughs of Newtown 
and Camperdown northerly, to the centre of the Parramatta Road ; 
thence on the north by the centre of that road westerly to the boundary 
dividing John Harris's 1500 acres grant from Longbottom ; thence by 
that boundary northerly to Hen and Chicken Bay, being a western 
boundary of the Municipal District of Five Dock ; thence by the waters Or 
Hen and Chicken Bay and the Parramatta River westerly, to Haslem's 
Creek ; thence on the west by part of the western boundary of the Metro- 
politan Police District, being the western boundaries of the parishes of 
Concord and St. George, southerly to George's River ; and thence on the 
south by that river downwards, to the point of commencement. 

St. Leonards Petty Sessions District. 

That portion of the Metropolitan Police District within the following 
boundaries : Bounded on the west by the western boundary of the parish 
of Gordon bearing southerly to the Lane Cove River ; thence on the south 
by that river downwards to the waters of Port Jackson ; and by the 
waters of Port Jackson easterly to Middle Head ; thence by the waters of 
Middle Harbour westerly, by the south and west boundaries of the parish 
of Manly Cove westerly and northerly, and the north-east boundary of the 
Parish of Gordon, north-westerly, to the point of commencement* 
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And by Proclamation in Government Gazette (N^o. 347 (dated 
26th May, 1893:— 

Balmain Pettt Sessions District, 

That portion of the Metropolitan Police District within the following 
boundaries : County of Cumberland : Commencing on the shore of Long 
Cove, at a point where the south-western boundary of the Balmain Muni- 
cipality, as proclaimed in Gazette of 22ud February, 1860, meets that 
shore ; and bounded thence by that boundary dividing the Municipalities of 
Balmain and Leichardt, bearing south-easterly to the shore of Rozelle Bay i 
thence by the waters of Rozelle Bay, Blackwattle Cove, Johnstone's Bay, 
Port Jackson, Parramatta River, and Long Cove, bearing respectively 
generally northerly, westerly, and southerly, to the point of commence- 
ment, being the Borough of Balmain, proclaimed 22nd February, 1860, 
including Spectacle Island, Schnapper Island, Cockatoo Island, and Goat 
Island ; and again commencing at a point on the northern shore of Iron 
Cove, where the south-east extremity of the south-west side of Millar- 
street meets it ; and bounded thence by the waters of Iron Cove bearing 
westerly about 5 chains 20 links to a point where the north-eastern 
boundary of B. C. Rodd's property meets those waters ; and bounded 
thence by that boundary and its prolongation, partly forming the south, 
west boundaries of the properties of Adam Redpath and Sutton, bearing 
north-westerly to the centre of Lyons' Road ; thence by a line along the 
centre of that road south-westerly to meet the south-easterly prolongation 
of the south-west boundary of Casey's (formerly Potter's) 6 acres, being 
part of subdivision of allotment 99 of the original subdivision of the Five 
Dock Estate ; thence by that prolongation and boundary bearing north- 
westerly to its extremity ; thence by the western boundary of Casey's 
(late Potter's) land aforesaid bearing northerly to the south-west 
boundary of H. Gear's 6 acres, also part of subdivision of allotment 99 
aforesaid ; thence by part of that boundary bearing north-westerly to the 
waters of Five Dock Bay ; and thence by the waters of that bay, the 
Parramatta River, and Long Cove generally northerly, easterly, southerly, 
and westerly, to the point of commencement, being the Borough of 
Drummoyne, proclaimed 18th January, 1890. 

Glebe Petty Sessions District. 

That portion of the Metropolitan Police District within the following 
boundaries : Commencing at the centre of Parramatta Road, at its inter- 
section with the southerly prolongation of a line along the centre of Bay- 
street ; thence by a line along the centre of Parramatta Road westerly and 
north-westerly to the western boundary of the Municipal District of Five 
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Dock ; thenoe by thftt boundar j northerly to Hen and Chicken Bay ; 
thenoe by the waters of Hen and Chicken Bay, Farramatta River, and 
Five Dock Bay to the southwestern boundary of the Borough of Drum- 
moyue, an proclaimed 18th January, 1890 ; thence by that south-western 
boundary south-easterly to Long Cove ; thence by the Iraters of Long 
Cove south-westerly and north-easterly to the south-western boundary of 
the Borough of Balmain ; thence by that boundary south-easterly to the 
waters of Rozelle Bay ; thence by the waters of Rozelle Bay, Johnstone's 
Bay, and Black wattle Cove to meet the north-westerly prolongation of 
the north-eastern boundary of Wentworth Park ; thence by that prolonga- 
tion and boundary south-easterly and by part of the southern boundary 
of the park westerly and by a line along the centre of Bay-street and its 
prolongation southerly, to the point of commencement. 

By Proclamation in Government Gazette (No. 206), daked 28th 
March, 1893 : — 

Paddinoton Pbtty Sessions District. 
That portion of the Metropolitan Police District within the following 
boundaries ; Commencing on the shore of Rushcutter's Bav, at the mouth 
of Rushcutter's Creek ; thence i>y the southern shore of Port Jackson 
north-easterly to the centre of B lyview Hill-street of the Tivoli Estate ; 
thence by a line along the centre of that street easterly to its extremity ; 
thence by a line crossing the New South Head Road north-easterly to the 
western extremity of a line along the centre of Towns Road ; thence by a 
line along the centre of that road and its prolongation easterly to the 
centre of the Old South Head Road ; thence by a line along the centre of 
that road northerly to meet the westerly prolongation of a line 
along the centre of Derby-street ; thence by that prolongation 
and by a line alon^; the centre of that street easterly by a line along the 
centre of Peel-street southerly, and by a line along the centre of Ocean- 
street easterly to the sea ; thence by the sea southerly to the northern 
boundary of the Borough of Randwick ; thence by that boundary generally 
westerly, by an eastern boundary northerly to the centre of the 
Old South Hea I Road ; thence by a line along the centre of that 
road and by a line along the centre of Park Road westerly to 
meet the southerly prolongation of a line along the centre of 
Green's Road ; theuce by that prolongation and line and i^s prolongation 
northerly to the centre of Oxford-street : thence by a line along the 
centre of that street north-westerly to meet the south-westerlylprolonga- 
tion of a line along the centre of Great Barcom -street ; thence by that 
prolongation and by a line along the centre of that street and Barcom. 
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street and its prolongation north-easterly to the centre of Eayswater- 
Road; thence by a line along the centre of that street easterly to Rushcutter' 
Creek ; thence by that creek north-easterly to Rushcutter's Bay, to the 
point of commencement. 

Central Police Office Petty Sessions District. 
That portion of the Metropolitan Police District within the following 
boundaries : Bounded on the north from Darling Harbour, at the foot of 
Kiug-street by a line along the centre of that street easterly to the 
centre of Macquarie-street ; thence by the prolongation of aline along the 
centre of that street southerly to the centre of Albert-street ; thence by 
a line along the centre of that street south-easterly to meet the northerly 
prolongation of a line along the centre of College-street ; thence by that 
prolongation, by a line al^ng the centre of that street and its prolonga- 
tion southerly to the centre of Oxford-street ; thence by a line along the 
centre of that street south-easterly to the centre of Biley-street ; thence 
by a line along the centre of that street southerly to the centre of Devon- 
shire-street ; thence by a line along the centre of that street south- 
easterly to the centre of Crown-street ; tHence by a line along the centre 
of that street and its prolongation southerly to the centre of Cleveland- 
street ; thence by a line along the centre of that street and its prolonga- 
tion westerly to the centre of the Newtown Road ; thence by a line 
along the centre of that road north-easterly by a line crossing George- 
street West to the southern extremity of a lino along the centre of Bay- 
street ; thence by a line along the centre of that street northerly to the 
southern boundary of Went worth Park ; thence by the southern and 
eastern boundaries of that, park easterly and northerly to the shore of 
Black wattle Bay ; thence by the waters of Blackwattle Bay, Johnstone's 
Bay, and Darling Harbour, to the point of commencement. 

Water Police Office Petty Sessions District. 
That portion of the Metropolitan Police District within the following 
boundaries ; Bounded on the north from Darling Harbour, at the foot of 
King-street by a line along the centre of that street easterly to the centre 
of Macquarie-street ; thence by the prolongation of a line along the centre 
of that street southerly to the centre of Albert-street ; thence by a line 
along the centre of that street south-easterly to meet the northerly pro- 
longation of a line along the centre of College-street ; thence by that 
prolongation by a line along the centre of that street and its prolongation 
southerly to the centre of Oxford-street ; thence by a line along the 
centre of that street south-easterly to the centre of Riley-street ; thence 
by a line along the centre of that street southerly to the centre of Devon- 
shire-street ; thence by a line along the centre of that street and its jro- 
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longation south-easterly to the centre of Crown-street ; thence by a line 
along the centre of that street and its prolongation southerly to the 
centre of Cleveland -street ; thence by a line along the centre of that 
street easterly to the centre of Dowling-street ; thence by a line along the 
centre of that street and its prolongation southerly to the southern 
boundary of the City of Sydney ; thence by that boundary and its pro- 
longation easterly to the centre of the Bunnerong Road ; thence by the 
centre of that road south-easterly to the road to the La Perouse Monu- 
ment ; thence by the centre of that road southerly to the north-east 
boundary of the reserve for defence purposes at La Perouse Point ; thence 
by part of that boundary south-easterly to Botany Bay ; thence by the 
northern shore of that bay and the northern bank of Cook's River 
westerly to the eastern boundary of the Municipal District of St. Peters*s ; 
thence by that boundary crossing that river and by the south bank of 
that river and the western shore of Botany Bay to George's River ; thence 
by the left bank of that river including tributaries upwards to it source ; 
thence by its right bank including tributaries downward to the Woronora 
River; thence by the left bank of that river upwards and by the south- 
west boundary of the parish of Sutherland soath-easterly to Port Hacking 
River ; thence by that river upwards to the south boundary of parish of 
Wattamolla ; thence by that boundary easterly to the sea ; thence by the 
sea northerly to the northern boundary of the Borough of Randwick ; 
thence by that boundary generally westerly by an eastern boundary, 
northerly to the centre of the Old South Head Road ; thence by a line 
along the centre of that road and by a line along the centre of Park Road 
westerly to meet the southerly prolongation of a line along the centre of 
Green's Road ; thence by that prolongation and line and its prolongation 
northerly to the centre of Oxford-street ; thence by a line along the 
centre of that street north-westerly to meet the south-westerly prolonga- 
tion of a line along the centre of Great Bareom-slreet ; thence by that 
proloi gation and line along the centre of that street and Barcom-street 
and its prolongation north-easterly 1o the centre of Bayswater Road; 
thence by a line along the centre of that road easterly to Rushcutter's 
Creek ; thence by that creek north-easterly t«» Rushcu tier's Bay ; thence 
by the southern shore of Fort Jackson north -east "^rly to the centre of 
Bayview Hill-street, on the Tivoli Estate ; thence by a line along the 
centre of that street easterly to its extremity ; thence by a line crossing 
the New South Head Road north-easterly to the western extremity of a 
line along the centre of Town's Road ; thence by a line along the centre 
of that road and its prolongation easterly to the centre of the Old South 
Head Road thence by a line along the centre of that road northerly to meet 
the westerly prolongation of a line along the centre of Derby-street ; 
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thence by that prolongation and by a line along the centre of that street 
easterly, by a line along the centre of Peel-street southerly, and by a line 
along the centre of Ocean-street easterly to the sea ; thence by the sea 
northerly to the northern shore of Broken Bay ; and thence by that shore 
and the northern bank of the Hawkesbury River, ' including tributaries 
westeily to Wiseman's Ferry; thence crossing that river and by ils 
southern bank, including tributaries easterly to Cowan Creek ; thence by 
the western bank of that creek southerly and the western boundaries of 
the parishes of Broken Bay and Manly Cove southerly to Middle Harbour ; 
thence by the western and southern shores of Middle Harbour southerly 
and easterly, and by the western and northern shores of Port Jackson 
southerly and westerly, to Lane Cove Eiver ; thence by the left bank of 
that river, including tributaries to its source; thence by its right banl , 
including tributaries downwards to the Parramatta River ; thence by the 
northern bank of that river westerly to the eastern boundary of Parra- 
matta Police District; as notified 27th May, 1892; thence by part of that 
boundary southerly to the southern bank of the Parramatta Biver ; thence 
by that bank of that river, including all bays and inlets easterly, to tlie 
point of commencement. 



An Act for the better recovery of 45 Victoria, 
judgment Debts in District Courts 
and in Courts of Petty Sessions. 
[20 December, 1881] 

\^HEREAS it IS expedient that provision be made for tie preamble. 

better recovery of Judgment Debts in District Courts and 
in Courts of Petty Sessions Be it therefore enacted by the 
Queen's Most Excellent Majesty by and with the advice and con- 
sent of the Legislative Council and Legislative Assembly cf 
New South Wales in Parliament assembled and by the authority 
of the same as follows : — 

1. In construing this Act the term " Court'' shall if not in- 

. , , 11 1 ^. . ^ Interpreta- 

consistent with the context be taken to mean the District Court tion clause. 
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i 

I Judge in any proceeding in a District Court or the Police 

I Magistrate in any proceeding in a Court of Petty Sessions and 

the word •* officer" shall if not inconsistent with the context be 

taken to mean the Registrar of the District Court or Court of 

! Petty Sessions. 

Ez^mation 2. It shall be lawful for any creditor who has obtained a 
Debtor as to judgment (a) in any District Court or Court of Petty Sessions to 
debtB due to apply to the Court in which he has obtained such judgment for 
an order that the judgment creditor be orally examined {b) as to 
whether any and what debts are owing to him and the Court 
may thereupon make an order (c) for the examination of such 
judgment debtor and for the production of any books or docu- 
ments and shall cause him to be orally examined touching the 
premises and every judgment debtor who shall refuse or 
neglect to obey such order shall he subject to all the penalties to 
which a witness duly subpoenaed to attend at such Couit and 
failing to appear at the time appointed would be subject (d). 

(a) A person who has obtained a rule ordering the payment of coats 
{Sunderland Local Marine Board v. Frankland^ 8 L. R., Q. B. 18 ; 42 
L. J., Q. B. 13) or an order for the costs of an interpleader issue {Best v. 
Pembroke, 8 L. R., Q. B. 363 ; 42 L.J., Q. B. 212) or an order dismissing 
an action with costs for want of prosecution {Gremetti v. Crom, 4 Q. B. 
D. 225 ; 48 L. J., Q. B. 337) is not a, judgment creditor who could proceed 
to attachment. And see re Pricey L. R., 4 C. P. 155 ; Commissioners of 
Donations v. Archihold, 14 Ir. C.L.R. 67, Q. B. 

But the assignee of a judgment debtor is a person who has ** ob- 
tained" a judgment, and can institute garnishee proceedings. Goodman 
V. Robinson, 18 Q.B.D. 332 ; 56 L. J., Q. B. 392. And so is a judgment 
debtor who has obtained a judgment against a married woman for a debt 
enforceable .' only against her separate estate, upon which there is no 
restraint on anticipation. Galmoye v. Cowan, 58 L. J., Ch. 769. 

The executor of a judgment creditor is not entitled to attach a debt 
due to the judgment debtor before he has made himself a party to the 
judgment. Baynard v, Simmor.s, 2 El. & Bl. 59 ; 24 L. J., Q. B. 253 ; 
1 Jur., N. S. 657. 

The judgment debt must be one the immediate payment of which the 
judgment creditor could enforce. Kennett v. Westminster Improvement 
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tittmmissUmers, infra. Where the judgment has been ordered to be paid by 
instalments, and no default has been made, the creditor cannot take ad- 
vantage of this process. Haytor v, Beally 29 W. R. 333. 

(&) The oral examination is not confined to tne question, whether any 
debts are owing and what they are, but any question fairly pertinent and 
properly asked with a view to ascertaining full particulars of what debts 
they are and which of them may be attached, to enable a plaintiff to 
recover under a garnishee order, must be answered, ^er James, L. J., 
*'The examination may take the form of the severest cross-examination." 
Bepub/ic of Costa Rica v. Strousberg, 16 Ch. D. 8 ; 50 L. J., Ch. 7. 

A garnishee against whom an order absolute has been made and execu- 
tion issued under Ord. XLV. r r. 3 & 4, Rules of the Supreme Court of 
Judicature, 1883 (practically identical with sees. 5 & 6 of this act), is a 
debtor within Ord. XLII. r. 32 (similar to this section), and the judg- 
ment creditor is entitled under that rule to an order for the garnishee's 
examination as to his means. Cowan v. Carlilly 33 W. R. 583, D. ; 52 
L. T. 431. Where a judgment has been obtained against a married woman 
for the recovery of money, an order may under Order XXV*. r. 52 of the 
County Court Rules, 1892 (similar to this section) be made for her exami- 
nation as to her separate estate. Countess of Aylesford v. The GreatWestem 
Railway Co,, C. A. (1892), 2 Q. B. 626. 

(c) The order must be personally served on the debtor, or at least 
brought definitely to his knowledge. 

Service on a judgment debtor's wife, without showing that it came to 
his knowledge, is not sufficient. Mason v. Muggeridge, 18 C. B. 642. 

It would seeni that the English provisions are more comprehensive than 
this Statute, as they give power to examinean officer ofacorporation. This 
cannot be done in our courts, which still proceed on the decision in 
Dickson V. Neath <& Brecon R. Co., 4 L. R., Ex. 87 ; 38 L. J., Ex. 57, and 
have no authority to examine the directors or officers of a company, 
against which a judgment has been recovered. 

{d) As to penalties, vide s. 26 of 10 Vic. No. 10, and s. 68 of District 
Courts Act. 

3. It shall be lawful for the Court upon the ex parte applica- Court may 
tion of any creditor who has obtained a judgment (a?) in that attachment of 
Court or in any other District Court or Court of Petty Sessions debts, 
either before or after such oral examination as is provided in the 
last preceding section and upon affidavit by such judgment 
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creditor or his attorney or agent stating that the fjudgment has 
been recovered and that it is still unsatisfied (y) and to what 
amount and that any other person is indebted to the judgment 
debtor (e) and resides within the jurisdiction of the Court to 
which such application is made to order that all debts due owing 
or accruing from such third person (hereinafter called the garni- 
shee) to the judgment debtor shall be attached (/) to answer the 
judgment debt and by the same or any subsequent order the 
Court may summon the garnishee to appear to show cause why 
he should not pay (g) to the officer on behalf of the judgment 
creditor the debt due from him to the judgment 
debtor or so much thereof as may be sufficient to satisfy the judg- 
ment debt. 

(^) See notes to previous section. 

Id Jones v. Jenner, 25 L. J., Ex. 319 ; 2 Jur., N. S. 574, Bramicell, B., 
expressed the opinion that the garnishee clauses applied wherever the 
party could issue tkfi, fa. 

(V) A judgment is not unsatisfied, and a judgment creditor cannot 
attach a debt, where he has taken his debtor in execution under a ca. sa. 
But where a judgment creditor arrested his debtor (who obtaiued his dis- 
charge through bankruptcy proceedings) and then proceeded by way of 
attachment, it was held that the creditor might attach a debt in the 
hands of a third party, notwithstanding the debtor's arrest. Halahan v 
Worman, 7 L. T. 278 ; 10 W. R. 10. 

{e) On an application for a garnishee order it is sufficient if the affidavit 
state that the deponent is "informed and believes " that the garnishee is 
indebted to the judgment debtor. Coren v. Bame, 22 Q. B. D. 249 ; 58 
L. J., Q. B. 384 ; the deponent is not required to state that he knows 
positively of the existence of such debt, yinall v. De Pass (1892), A.. C. 
90; 61L. J.,Q. B. 607. 

(/) Prohibition will not lie where a D. C. J. has been misled by a false 
affidavit as to residence into making an order under this section. Exp. 
Adams, 10 N. S. W., L. R. 22. 

Speaking broadly, debts due from a third person to the debtor, in which 
the latter is beneficially interested, are attachable. Two tests, though 
neither of them appears to be absolutely conclusive, may advisedly be 
kept in mind in deciding whether or not a debt is attachable^ (1) Can 
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tke debtor maintain an action for it against the third person ? (2) would 
the debt Test in the debtor s oflBcial assignee, if he became bankrupt ? 



THE FOLLOWING ARE CASES OF DEBTS HELD TO BE 
ATTACHABLE. 

A debt o unascertained amount {id certum est quod cerium reddi potest), 
Daniel v. McCaHhy, 7 Ir. C. L. R. 261, Q. B. 

Rent due. Mitchell v. Lee, 2 h.'R.y Q. B. 259; 36 L. J., Q. B. 154 
Leake v. Noble, 6 Ir. C. L. R. 510 ; Costello v, Nesbitt, 2 Ir. Jur., N. S 
378. 

A widow's annuity for maintenance of herself and infant son in the 
hands of trustees (subject to an enquiry as to the proportion to be allowed 
for the maintenance of the son). Nash v. Pease, 47 L. J., Q. B. 766. 

A legacy, where there has been an account stated. M*Dowall v, Hollis- 
tevy infra (debts not attachable). 

A sum of money in the hands of the garnishee, which he in somq way or 
other can presently be compelled to pay to the judgment debtor. A 
quarterly instalment of a police constable's pension which is actually due 
to him. It is, however, otherwise as to further instalments to become due 
in the future. Booth v. Traill, In re Hayson, 12 Q. B. D. 8 ; 53 L. J., Q* 
B. 24. 

The pension, as distinguished from half-pay, of a retired Indian officer. 
Dent V. Dent, 1 L. K., P. «fe D. 366 ; Willcox v Terrell, 3 L. R , Ex. 323; 
Sansom v, Sansom, 4 L. R., P. & D. 69 ; Murj hy v. Green, 26 L. R., Ir. 
610, C. A. See, however, E.rp. Hawker, 7 L. R., Ch. 214, and Innes v. 
Ea^t India Co., infra. 

A debt due by a third person, but not payable until a future day. The 
possibility that when the day of payment arrives there may be a defence 
to the recovery of the debt, will not warrant resisting the attachment* 
Sparks v. Younge, 8 Ir. C. L. R. 251, Ex. 

Any existing debt due from the garnishee to the judgment debtor, 
though the time of payment may be postponed. Jon£8 v. Thompson, 1 EL 
& Bl. & El. 63 ; 27 L. J., Q. B. 234 ; 4 Jur., N. S. 338. It is not neces- 
sary to wait till the debt has become actually payable before making the 
order for payment. Tapp v, Jones, 10 L. R., Q. B. 591 ; 44 L. J., Q. B. 
127. 

Money held by a bank on fixed deposit on behali of the judgment 
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debtor. SUwart v. IHiggan, 6 W. N. 141. 

Money payable by one Railway Company te another as guaranteed in- 
terest on Stock. Bouch v. The Sevemaks, dx, R. Co., 4 L. R., Ex. 133 ; 48 
L. J., Ex. 338. 

Cnstomer's money in a bank on current account. Whelow v. Bale, 
1 W. N. 16. 

Where upon service of a garnishee order, the garnishee stopped paj^ment 
of a cheque given to the judgment debtor, it was held that upon the 
cheque being stopped it was as if it had never been given, and that, 
therefore, there was an existing debt capable of being attached. Quaere, 
could the garnishee order have been made effectual, if the garnishee had 
declined to stop the cheque ? Cohen v. Hale, 3 Q. B. Dt 371 ; 47 L. J., 
Q. B. 496. But it has been since decided that where a debtor draws a 
cheque in payment of a debt, which cheque is duly honored and paid, 
there is no debt owing or accruing from the debtor to the creditor between 
the giving of the cheque and payment thereof ; and that there is no duty 
upon the debtor, who is served with a garnishee order nisi between such 
dates, to stop payment of the cheque. Elwell v. Jackson, 1 C. & E. 362. 

A debt due to one or more of joint judgment debtors. Miller v. Mynn, 
I El. & El., 1075 ; 28 L. J., Q. B. 324 ; 5 Jur., N. S. 1257. 

The proceeds of an execution in the Sheriff's hands. Murray v. Simpson, 
8 Ir. C. L. R. App. XLV. ; O'NeU v. Cunningham, 6 Ir. R» C. L. 603. But 
see Williams v. Beeves, 12 Ir. Ch. R, 173. 

Money in the hands of the ojQIcial manager of a company in the course 
of being wound up and applicable for payment of a sum due to the judg- 
ment debtor, Exp. Turner, in re Warwick and Worcester B. Co., 2 De 
G. P. & J. 354; 30 L. J., Ch. 92; 9 Jur., N. S. 1172. But see Dawson v. 

Malley, infra, debts not attachable. 

• 

But a judgment creditor cannot (without leave of the Court of Chancery) 
attach moneys in the hands of its receiver which have been directed to be 
paid by him to the judgment debtor. De Wxnton v. Brecon (Mayor, &c.), 
28 Be»v. 200 ; 6 Jur., N. S. 1046. 

Where judgment is recovered against an executor, a debt due from a 
third person to the testator's estate may be attached, (t is no answer 
that a decree has been made in a suit in chancery for the administration 
ofthe testa tor's estate. Burton v. Roberts, 6 H. & N. 93 ; 29 L. J., E?. 
484. And a Court of Equity will not interfere with or restrain such at- 
tachment. Fowler v. BobeHs, 2 Giff. 226 ; 6 Jur., N. S. 1189. See 
Stevens v. Phelips, infi a, debts not attachable. 
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A sum in the hands of a receiver in an administration suit which he had 
been ordered to pay to a legatee. In re CowavCs Estate, Rapier v, Wright, 
14 Ch. D. 638 ; 49 L. J., Ch. 402. 

Money paid into Court and btanding to the credit of a party to a cause. 
Adam v, Gillem^ 9 Ir. R., C. L. 148. But see Dolphin v. Lay ton, and Gum- 
mings x\ Cooke, infra, debts not attachable. 

A. mortgaged leaseholds by underlease to B. to secure £800, and subse- 
quently agreed to sell them to C. for £900. C. paid a deposit of £30, and 
agreed to pay the balance of the purchase money payable on a given day. 
£800 was secured by mortgage of the property sold. The same solicitors 
acted for A. B. & 0. throughout. A. executed an assignment of the 
leaseholds to C. who entered into possession : — Held, that A. was entitled 
to the £70 balance of purchase money from C although no surrender had 
been obtained of B's. underlease, and that therefore £70 could be attached 
by the judgment creditor of A. Owens v. Shield, 1 C. & E. 356. And so 
money handed by the judgmeat debtor to the garnishee for a specific pur- 
pose that has failed. Stumore v. Campbell, (1892) 1 Q. B. 314 ; 61 L. J., 
Q. B. 463. 

A debt, although more than six years have elapsed since judgment. 
FeUows V, Thornton, 14 Q, B. D. 355. 



IN THE FOLLOWING CASES IT WAS DECIDED THAT THERE 
WAS NO ATTACHABLE DEBT. 

Debts bona fide assigned by the judgment debtor before judgment 
Hirsch v, Coates, 25 L. R., C. P. 315 ; 18 C. B. 757. Westoby v. Day, 2& 
Li. 3., Q. B. 418. Where the attorney of the judgment creditor had 
after judgment taken an assignment from the garnishee of a debt growing 
due, and which had been paid before the application there being nothing 
to show that the assignment and the payment under it were not bona fide 
the Court refused to make an order. Wise v. Birkeiishaw, 29 L. J. , Ex . 
240. A prior equitable assignment of shares in the hands of a garnishee, 
bars an attachment, even though the garnishee has had no notice of such 
assignments Robinson v. Nesbitt, 3 L. R., C. P. 264 ; Pickering v. Ilfra- 
combe Railway Co., 3 L. R., C. P. 235. 

The debt sought to be attached must be due from a third person. So a 
judgment creditor cannot attach moneys in his own hands. O^Brien v. 
Watsmi, 12 S. C. R. 234, following Nonellv. Hullett, 4 B. & Aid. 646. 

A verdict in an action of trespass upon which judgment has not been 
signed. Shaw v, Shaw, 18 L. T. 420 ; Jones v. Thompson, 27 L. J., Q. B. 
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34. For it is not then a debt. Dresser v, Johns, 6 C. B, N. S. 429 ; 28 
L. J., C. P. 281 ; 5 Jur., N. S. 1262. 8o the proceeds of a verdict for an 
unliquidated amount before judgment signed. Synott v. Woods, 8 W. N 
4. In HoUby v. Hodgson (24 Q. B. D. 103 ; 59 L. J., Q. B. 46) the reverse 
of this proposition was laid down, but the decision in that case was based 
upon the alteration in procedure in entering up judgment under order 
XXXVI. r. 41 of the Judicature Act. 

Money paid into Court in an action brought by the judgment debtor, 
ill which judgment has not been obtained. Jones v. Brown, 29 L. T. 79. 

The proceeds of a judgment in the hands of the Registrar of the County 
Court. Dolphin v. Layton, 4 C. P. D. 130 ; 48 L. J., C. P. 426. 

A friend of the defendant, on his arrest, deposited the debt and £20 
costs, and afterwards the defendant duly put in special bail. The plain- 
tiff obtained a verdict and issued execution. The defendant was subse- 
quently rendered in his discharge and became insolvent. An order 
attaching the money in the hands of the Prothonotary having been made, 
the defendant moved to set it aside. Held, the money in the Prothono- 
taiy's hands was no debt under the Common Law Procedure Act, and 
that, therefore, the attachment order was tUtra vires. Cummings v. 
Dooke, 7 S. C. R. 17. 

Money paid by the judgment debtor to his solicitor for the purpose of 
effecting a compromise with the judgment creditor. Lloyd v, Jacob, 3 
W. N. 144. 

Surplus of a bankrupt's estate in the hands of an official assignee. In 
re Hunter ^ 8 L. R., C. P. 24 ; 42 L. J., G. P. 55. 

A dividend in the hands of an official assigpee. Boyse v. Simpson, 8 Ir. 
C; L. R. 523 ; Gilmour v. Simpson, 8 Ir. C. L. R, App. XXXVIIl. And 
an official liquidator of a company. Dawson v. M alley, 1 Ir. C. L. R. 207; 
15 W. R. 791. 

A payable dividend under the administration in bankruptcy of the 
estate of a pers6n dying insolvent to a creditor of the estate. Prout v. 
Gregory, 24 L. R., Q. B. 281 ; 7 Mor. 1; 59 L. J., Q. B. 118. 

Money in the hands of a receiver under the Court of Chancery. Am^s 
V. Birkenhead Docks, 20 Beav. 332 ; 24 L. J., Ch. 640 ; 1 Jur., N. S. 529. 

Money paid into Court by executors in an administration suit, and car- 
ried to a separate account to meet a debt due to the judgment debtor. 
Stevens v. Phelips, 10 L. R., Ch. 417 ; 44 L. J., Ch. 689. 

Funds lodged by an executrix, in that capacity, in the bank of the 
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judgment creditor, at the instance of the judgment creditor on a judg- 
ment de bonis testatoris. Hewat v. Davenport, 21 W. R. 78. 

A debt due to the wife of a judgment debtor under a speciality given to 
her dum sola. Dingley v. Rohinson, 26 L. J., Ex. 55 ; 2 Jur., N, S. 1145. 

Where judgment was against man and wife on a joint promissory note 
made during coverture, money in the hands of trustees forming part of 
the income of trust funds payable to the wife to her separate use under a 
will, which contained a clause restraining anticipation. Chapman v. 
Biggs, 11 Q. B. D. 27 ; 47 J. P. 485 

Money in the hands of a trustee for a married woman in respect of her 
separate property subject to a restraint on anticipation, having accrued 
due subsequently to a judgment against her. Oalmoye v. Cowan, 58 L. J., 
Ch. 769. 

Money in the hands of a solicitor which had been awarded by a jury to 
a wife on a joint verdict in favour of husband and wife, by a judgment 
debtor of tho husband ; the amount awarded to the wife became her 
separate property by virtue of the M. W. P. Act. Beasleg v. Roney, (1891) 
1 Q. B. 509 ; 60 L. J., Q. B. 408. 

The price of a selection taken up by the judgment debtor's wife, and 
sold by the debtor and his wife to the garnishee. Cramsie v. Hunter, 4 
W. N. 131. 

Income of trust funds not yet received by the trustees, and which, even 
*f received, is not yet due or payable by them to the cestui-qiie-trust. 
Webb V, Stenton, 11 Q. B. D. 518 ; 52 L. J., Q. B. 584. 

A promissory note not yet due. Pine v. Kinner, 11 Ir. R,, C. L. 40. 

A bonus on a life policy. MulhoUand v. Body, 2 W. N. 90. 

Salary, before it is actually payable. Halt v. Pritchett, 3 Q. B. D. 215 ; 
47 L. J., Q. B. 15 ; Rand v, Mann, 9 W. N. 121. 

Moneys which may come into the hands of an administrator for the 
next of kin. O'Neil i\ Gilbert, 1 W. N. 7. 

A mere notice to treat, upon which nothing has been done, does not 
constitute a debt ** owing or accruing." Richar^n v. Elmit, 2 0. P. D. 
9. 

A debt which is conditional, as in a sale of land, where something has 
still to be done before the purchase money becomes due. Howell v. 
Metropolitan District B, Co,, 19 L. R., Ch. 608 ; 51 L. J., Ch. 158. 

Compensation money offered, but refused, on a resumption under the 
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Railway Act A. J, S. Bank v. McRae, 3 W. N. 107. 

A debt due to judgment debtors, who, by Act of Parliament were 
bound to pay their creditors pari passu. Kennett v. Westminster Improve- 
W€tU Cotnmusiontrs, 11 Ex. 349 ; 25 L. J., Ex. 97. 

Money due to the judgment debtor jointly with another person. Lloyd 
V. Jacobi, 3 W. N. 144 ; Macdonald v. Tacquah Q, M. Co,, 13 Q, B. D. 
535 ; 63 L. J., Q. B. 376. 

k debt due from a firm described by its partnership name. Walker v. 
llooke, 6 Q. B. D. 631 ; 50 L. J., Q. B. 470. 

A legacy in the hands of an executor, although he has promised to pay 
it over (see debU attachable, supra). M'Dowall v. HoUistery 3 G. L. R. 
933; 25 L. T., Ex. 185. 

A sum in the bands of a trustee brought into settlement by the judg- 
ment debtor by a voluntary post nuptial settlement alleged to be void 
against the judgment creditor. Vyse v. Brown, 13 Q. B. D. 199 ; 48 J.P. 
151 ; I C. & E. 223. 

A bond of indemnity against costs, given by a third person to the judg- 
ment debtor to induce him to bring an action against the judgment 
creditor. Johnson v. Diamond, 11 Ex. 73 ; 24 L. J., Ex. 217 ; 1 Jur., N. 
S. 938. 

Superannuation allowance to a retired clerk of the East India Company, 
granted by a resolution of the Court of Directors upon the ground of its 
being informally granted and a mere gratuity. Innes v. East India Com- 
pany, 17 C. B. 351. See also Dent v. Dent, L. R., 7 P. D. 366 and Exp, 
Hawker, L. R., 7 Ch. 214. 

Money in tiie hands of a government o£Elcer. Magann v. Cooke, 1 W. 
N. 68. 

Money in the hands of an officer of the Water Supply Board, as it is a 
Government Department. Cullen BuUen Lime Co, v. Rosehy, 5 W. N. 52. 

Money in the possession of a prisoner which is taken by the police upon 
his apprehension, and retained by them after his conviction. Bice v. 
Jarvis, 49 J. P. 264— D. 

The pay of a surgeon in Her Majesty's Navy who is in active service, as 
it cannot be assigned. Apthorpe v. Apthorpe^ 12 P. D. 192 ; 57 L. T. 618, 

Seamen's wages. By the Merchant Shipping Act. 

Moneys in a stockbroker's banking account into which he paid only 
moneys belonging to his clients. Hancock v. Smith, 41 Ch. D. 456 ; 58 
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L. J., Ch. 725. 

Moneys in the hands of a trustee under a deed of arrangement made 
before judgment, by a creditor who had no notice of such assignment. 
Roberts i\ Jones, 61 L. J., Q. B. 523. 

(g) An order may be made not only attaching an accruing debt in the 
hands of the garnishee, but also an order for payment of the accruing debt 
when it shall become payable by the garnishee to the judgment creditor, 
Tapp V. Janes, 10 L. R., Q. B. 591 ; 44 L. J., Q. B. 127. . Where there is 
not in fact any attachable debt, but the garnishee, by default of appear- 
ance, allows an order to be made against him, he will be estopped from 
afterwards setting up that there was no attachable debt, as a ground for 
resisting payment to the judgment creditor. Bandall v. Lithgow, L. R., 
12 Q. B. D. 525 ; 53 L. J., Q. B. 518, 

It would appear that m garnishee proceedings, as in actions and inter- 
pleader, the decision of the Small Debts Court is final and conclusive. 
Vide 8. 27 of Principal Act, and notes. As to finality of the decision in 
the District Court, see Mason v, Wirrall R. Board, L. R., 4 Q. B. D. 459. 

The service of the order issued under this section (Schedule, C, infra) 
corresponds to service of the order nisi in proceedings in the Superior 
Courts in England. 

4. Service of an order on the garnishee that debts due owing Attachment 
or accruing to the judgment debtor shall be attached or notice to ^^^ts ^ ^^"""^ 
the garnishee of the making of such order shall attach in the 
hands of the garnishee all debts due owing or accruing from him 
to the judgment debtor (A). 

{h) The order should be strictly regular ; if before service of it the gar- 
nishee bona /d^ pays over the debt to the judgment debtor he is pro- 
tected. Cooper V. Brayne, 27 L. J., Ex. 448. 

If the garnishee claims a set-ofi against the debtor, the accounts must be 
gone into as between them, and only payment of balance can be enforced 
by the creditor. Nathan v. Giles, 5 Taunt. 558. But the accounts can 
only be gone into up to the service of the order nisi. Tapp v. Jones, supra. 
When a debt due from the garnishee to the judgment debtor has been at- 
tached, the garnishee has no right to retain the amount of auy debt due 
to him from the judgment creditor, and the judge must order execution to 
levy the whole amount due from the garnishee to the judgment debtor. 
Sampson v. Beaton <& BeSr R. Co., or In re Sampson^ 10 L. R,, Q. B. 28 ; 
44 L. J., Q. B. 31. Nor has a garnishee whose debt has been attached, 
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and who has been Bummoned, any right to Bubstitute a different mode of 
diacbarging his debt to that already existing between the judgment debtor 
and the judgment creditor. Turner v. Jones,! H. & N. 878 ; 26 L. J., Ex. 
262. 

At the time the garnishee order was made, the garnishees had given 
the judgment debtor a cheque, but upon service of the order stopped its 
payment. Held, that there was an existing debt capable of being at- 
tached and the garnishee order was effectual. Upon the cheque being 
stopped it was as if it had never been given. Cohen v. Hale, mpra (del ts 
attachable). 

The effect of the bankruptcy of the judgment debtor on an attachment 
order is dealt with by the Bankruptcy Act of 1887, 51 Vic. No. 19 8. 
53:— 

(1) Where the creditor has attached any debt due to 

him, he shall not be entitled to retain the benefit of the 

attachment against the official assignee or trustee of the baukrvpt, unless 

he has completed the attachment before the date of the 

sequestration order, and before notice of the presentation of any bank- 
ruptcy petition by or against the debtor, or of the commission of any 
available act of bankruptcy by the debtor. 

(2) For the purposes of this act an attachment of a debt 

is completed by receipt of the debt 

*' Receipt of the debt " in sub. s. 2 means actual receipt of the debt. 
Butler V. Wearing, 17 Q. B. D. 182 ; 3 Mor. 5. Where upon a third party 
intervening and claiming the debt the money was paid into Court by the 
garnishee under an order, it was held that the judgment creditor was not, 
Ufon such claim being withdrawn, ehtitied, as against the trustee in bank- 
ruptcy of the judgment debtor, to the money in Court. Ibid. 

A judgment creditor, who had attached a debt due to the judgment 
debtor, arranged with the garnishee not to enforce the order before a 
specified date, and the garnishee undertook to hold the amount of the deb 
on behalf of the judgment creditor, and on the day named paid it over to 
him. A receiving order having in the meantime been made against tie 
judgment debtor upon which he had been adjudicated bankrupt, held, 
that the judgment creditor had no claim to the debt as against the trus- 
tee in bankruptcy, and that the garnishee was liable to pay the amount 
to the trustee. Exp. Ealing Local Board, In re Treheame, 60 L. J., 
Q. B. 50; 7M. B. R. 261, C. A. 

A garnishee Older, binds only so much of the debt owing to a debtor 
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from a third party as the debtor can honestly deal with at the time the 
garnishee order nisi was obtained and served ; consequently it is post- 
poned to a prior equitable assignment of the debt, even in the absence of 
notice. In re General Horticultural Co., Ej'p. Whitehousey 32 Ch. D. 
512 ; 55 L. J., Ch. 608 ; and see Davis v. Freethy, 24 Q. B. D. 519 ; 59 L. 
J., Q. B. 318, C. A. 

An equitable charge given before a garnishee order is obtained takes 
priority of the order even in absence of notice of the charge. Badeley v. 
Consolidated Bank, 34 Ch. D. 536. 

An order for payment by a garnishee was set aside on it appearing that 
the judgment debtor had assigned his estate. Collins v. Gonlon^ 1 W. N. 
20. 

A garnishee order may be made notwithstanding the judgment creditor 
has notice that a petition for compulsory sequestration has been presented 
against the judgment debtor. Hart v. Muir^ 6 W. N. 62. But see s. 53 
of the Bankruptcy Act of 1887. 

A proctor's lien on a fund in Court is not affected by a garnishee order, and 
he is entitled to be paid his costs in priority to the claim of the holder of 
the garnishee order. The Jeff Davis, 2 L. R. Adm. 1 ; 17 L. T. 151. 
So an order attaching a fund in the hands of a garnishee to answer a 
judgment debt, will not displace the prior lien for costs of a solicitor who 
has given notice to the garnishee. Sympson v, Prothero, 26 L. J. , Ch. 
671 ; 3 Jur., N. S. 711. Costs awarded upon an interlocutory application 
are subject to the lien of the solicitor for the party to whom they are 
given, and cannot be attached by a judgment creditor of the party to the 
prejudice of the lien. Cormick v. Ronayne, 22 L. R. Ir. 140 — Ex. D. 

And if a judgment creditor receives a debt which has been attached 
from the garnishee, with notice of the lien of the judgment debtors* attor- 
ney, he will be liable to repay it to the attorney. Eisdell v. Coningham, 
28 L. J., Ex. 213. But an attachment of a judgment debt overrides an 
attorney's lien on or control over the judgment, in respect of general costs 
due to him from the garnishee. Hough v, EdwardSj 1 H. & N. 171 ; 26 
L. J., Ex. 54 ; 2 Jur., N. S. 814. But see Cole v, Eley, C. A. (1894) 2 Q, 
B. 350. 

A solicitor's li«n over a fund recovered by his exertions has priority 
over a garnishee order obtained after notice of the lien . Money in dispute 
was, to avoid the expense of payment into Court, deposited with S. and 
M., the solicitors for the disputants. Held, that verbal instructions to S. 
from his client to apply to have the money in the hands of S, and M.^paid 
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to Sm who was then to deduct hia ooste, did not amount to an eqnitable 
aaaignment to S., so as to bar a garnishee's riirht Lynch v. Levinge, 9 W. 
N. 125. 

C. being a judgment creditor of R. gamisheed a sum which was due 
to R. under a District Court judgment, which sum was paid into that 
Court. L. as solicitor of R. in the action claimed a lien over the sum, 
but the District Court judge ordered the sum to be paid to tlie judgment 
creditor. L. then sought relief in Equity, and on motion for a decree it 
was held, that the District Court judge, if the matter had been properly 
brought before him, could have decided the right of the solicitor to his 
lien, and could have refused payment out to C. on that ground. Held 
also, that as C. took the moneys with notice of L's. lien, L. was entitled to 
come mto Equity to enforce it. The decree direct*»d the Registrar to pay 
out to L. the amount of his costs when taxed. Lyons v. Castles, 14 }f, S. 
W., L. R. Eq. 135. 

Under the Absent Defendants Act, 4 Vic. No. 6, accounts recognized 
and promised to be i>i^d by the consignees of a ship were held to be a prior 
claim on the funds in the consignees' hands. Hoare v, Hatfield, 1 S. C. 
R., N. S. 54, and as to prior satisfaction of the captain's lien for wages and 
necessaries, see Fink v. Wame, 2 W. N. 18. 

The Defendant acted as banker to the Plaintiff. A judgment in another 
action was obtained against the Plaintiff, and all debts in the hands of the 
Defendant were attached to answer such judgment. The amount in the 
hands of the Defendant exceeded the amount of the judgment. The Plaintiff 
drew cheques against the balance which were pres«»nted and dishonored. 
Held, that thd Defendant was not bound to honour the cheques so drawn, 
and that his refusal to do so gave the Plaintiff no cause of action. Rogers 
V. WhUeley, (1892) A. C 118 ; 61 L. J.. Q. B. 512. 

Proceedings ^' ^^ ^^^ garnishee does not forthwith pay M the officer on be- 

to levy half of the judgment creditor the amount due from him to the 

from garni- judgment debtor or an amount equal to the judgment debt and 
^^ent^debtor ^^^^ "^^ dispute the debt due or claimed to be due from him to 
the judgment debtor or if be does not appear upon summons 
then the Court may order execution to issue and it may be sued 
for accordingly without any other previous writ or process to levy 
the amount due from such garnishee in payment of the judgment 
debt or towards satisfaction of the same (a). 

(a) The judgment creditor is also entitled to an order for the garnishee's 
examination as to his means. Cowan v. Carlill (supra). 
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6. If the garnishee appears upon summons and disputes his lia- ^n^^^ri^tor 
bility (e) the Court instead of makingan order that execution shall to sue gar- 
issue may order the hearing of such summons to stand adjourned 
until some day to be appointed for that purpose and miay direct that 
upon such adjourned hearing any question necessary for deter- 
mining the liability of the garnishee be tried and determined and 
the order for such adjournment shall be served upon the garni- 
shee and shall operate as a plaint entered against him to obtain 
payment of the sum claimed to be due by him to the judgment 
debtor («). 

(e) An affidavit by the garnishee that he does not owe the precise sum 
mentioned in the order, but not denying the existence of any debt at all 
is insufficient. Vinall v. De Pass, supra. And where the affidavit was 
unsatisfactory as to whether the money was actually paid away before the 
service of the garnishee summons, the garnishee was ordered to pay the 
amount to the judgment creditor. TJiompson v. Doyle, 3 W. N. 69. 

{%) The garnishee must satisfy the Court that he has a real ground for 
disputing his liability or an issue will not be directed. Newman v. Rook, 
4 C. B., N. S. 434. It is discretionary with the Judge, but would appar- 
ently be done ii & prima facie case be made out. Wise v. Birkensliaw, 29 
L. J., Ex. 240. And see Trelevan v. Trelevan, 6 W. N. 62. Where the 
Court cannot see beyond all doubt that the garnishee is not liable to at- 
tachment, it will not set aside the order without allowing the judgment 
creditor to proceed against him. Seymour v. Brecon- Corporation, 29 L. J., 
Ex. 243. 

If the garnishee claims a set- off against the judgment debtor, the 
account between them must be gone into, and the judgment creditor will 
be entitled to enforce the order only for the balance, if any, due by the 
garnishee. Nathan v. Giles, 5 Taunt. 558. But the accounts would only 
be gone into up to the date of the service of the order nisi ; the creditor 
would not be prejudiced by any alteration in the state of the accounts 
between the debtor and garnishee after that date, Tapp v. Jones, L. R., 
10 Q. B. 591. A garnishee cannot set-off against a judgment creditor a 
debt due to him (the garnishee) from the judgment debtor, if the garni- 
shee was aware, from the commencement of the transaction which resulted 
in his becoming indebted to the judgment debtor, that the judgment 
debtor's right to such debt could only be as trustee for the judgment 
creditor. Fitt v, Bryant, 1 C. & E. 194. Where a debt has been 
attaohed, the garnishee has no right to retain the amount of any debt due 
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to him from the judgment creditor, who is proceeding against him as 
representing the judgment debtor, and the judge must order execution to 
levy the whole amount due from the garnishee to the judgment debtor. 
Sampson r. Seatan d' Deer JR. Co., or In re Sampson, 10 L. R., Q. B. 28 ; 44 
L.J.,Q. B.3I. 

But a garnishee can set-ofi against a judgment creditor costs incurred 
by him but not paid at the time the issue is directed, against which the 
judgment debtor is bound to indemnify the garnishee. Eymell v. Wands- 
worth District Board, 1 C. & £. 92. While an action is pending against a 
garnishee by the judgment debtor, the Court will not, without evidence 
of collusion between him and the judgL?.ent debtor, allow proceedings 
against the garnishee. Richardson v. Greaves, 10 VV. R, 45. If the garni- 
shee appears and disputes his liability, and the judgment creditor refuses 
to accept an issue, the attachment order will be discharged. Wintle v, 
Williams, 3 H. & N. 288 ; 27 L. J.. Ex. 311. 

If the circumstances afford reasonable ground for supposing that the 
money sought to be attached is trust money, tlie proper ronrse is not to 
make the order absolute, but to order the money to be paid into Court 
pending an enquiry. Roberts v. Death, 8 Q. B. D. 319 ; 51 L. J., 
Q. B. 15. 

Though a defendant cannot show cause against a conditional order made 
ou a garnishee to pay money alleged to be due to the defendant, yet, if 
served with the order, he is entitled to appear on the motion to make it 
absolute, and to inform the Court by affidavit of such facts as may be 
material. And where a conditional order was made ou occupying tenants 
to pay to the plaintiff rents alleged to be then due to the defendant, and 
the defendant made an affidavit showing the rents were not due to her, 
inasmuch as she had sold the lands some years previously, it was held 
that the defendant was entitled to appear on the motion, and the condi- 
tional order was discharged. Lovely v. White, 12 L. R., Ir. 384, Q. B. D. 

7. The costs of any application for an attachment of debt and 
when^ar- ^f any proceedings arising from or incidental to such application 
rishee pays, ghall be in the discretion of the Court, but where the garnishee 
shall pay all debts due owing or accruing from him to the judg- 
ment debtor or so much thereof as is sufficient to satisfy the 
judgment debt into Court five clear days before the return day of 
the summons he shall not be liable for any costs incurred by the 
judgment creditor (j). 
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(i) Where a garnishee disputes his liability, and any issue or other pro- 
ceeding is directed, omitting all mention of costs, these would abide the 
event, and an order of the Court is not necessary for that purpose 
Johnson V, Diamond, 11 Ex. 431 ; 25 L. J., Ex. 40 ; 1 Jur., N. S. 1093. 
And if the judgment creditor refuses to accept an issue when offered him,' 
and proceedings then prove abortive, he must pay all costs Wintle v 
Williams, 3 H. & N. 288 ; 27 L. J., Ex. 311. Where money had been 
attached on an affidavit that the judgment debtor had obtained a verdict 
against the garnishee, a summons to him to show cause was dismissed with 
costs. Synnott v. Woods, 8 W. N. 4. 

8. Payment made by or execution levied upon the garnishee Garnishee 
under any proceeding herein provided shall be a valid discharge ^"*^^*^««^- 
to him as against the judgment debtor to the amount paid or 
levied although such proceeding may be set aside or th^ judg- 
ment reversed {k), 

{k) A garnishee having paid the debt under regular process of law to 
the judgment creditor, cannot be compelled to pay again to the judgment 
debtor. Westobyv. Day, 22 L. J., Q. B. 4\8 ^nd . Evans v. Stephen, 3 
N. S. W., L. R. 154. A party who pays money under compulsion of a 
court of law is protected against all claims made to k by other parties 
Wooi V. Du^n, 2 L. R., Q. B. 73 ; 86 L. J., Q. B. 27 ; 7 B & S 94-^ 
Ex Ch, 

The judgment creditor obtained an or4er attaching a debt recovered in 
an action by his debtor and a summons calling upon the garnishee to show 
cause why heshould not pay the amountof theorfginal judgment to the judg- 
Uient creditor. Afterwards and before the return of the summons the judg- 
ment debtor taxed costs in the action against the garnishee, and issued a fi 
fa. under which the sheriff took possession of the garnishee's goods, who 
thereupon gave notice to the sheriff of the summons, and offered to pay 
the sheriff the amount due to the judgment debtor, less 
the amount due to the judgment creditor. This the sheriff refused 
to accept and insisted on payment of the whole amount for which the 
execution was levied. The garnishee then paid the whole amount to the 
sheriff under protest. Held, that the garnishee having been compelled 
by process of law to pay the debt to the sheriff, could not be called upon 
to pay it a second time to the judgment creditor. Tumbull v. Robertson 
47 L. J., C. P. 294. 

The garnishee is not protected unless he gets a judge's order 
directing payment as there mentioned. He cannot agree with the execu- 
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Court may 
refuse to 
interfere in 
pr oceedings 
to attach 
debt. 



tion creditor to substitute a different liability ^ to that which he has ^n 
tered into with the execution debtor. Turner v. Jones^ 1 H. &; N. 878 ; 
26 L. J., Ex. 262, and see Loc^icood v. Nash^ 18 C. B. 536. 

Payment into Court by a garnishee under a judge's order was held to be 
a payment within the meaning of the C. L. Procedure Act of 1851, s. 65» 
and discharged the garnishee ; and the subsequent execution of a compo- 
sition deed under the Bankruptcy Act of 1861 by the debtor did not pre- 
vent the creditor from being entitled to the money so paid into Court. 
Culverhouse v. Wickens, 3 L. J., C. P. 295 ; 37 L. J., 0. P. 107. 

An action was brought against the Government for work and labour 
don^, etc., and it was pleaded that the money had been attached and paid 
under a garnishee order to a judgment creditor of the plaintiff. It 
appeared the debt arose out of a contract made by the Commissioner for 
Roads on behalf of the Government and the order had been made acainst 
him. Ileldf tliat inasmuch as the Commissiorer for Roads was not 
personally liable the order was bad, and that the Government not being 
bound by the order payment by them was voluntary and therefore the 
obligation to pay the plaintiff was not di8cha»'ged. Connolly v. Lyne^ 8 N. 
S. W., L. R.231; 4*W. N. 24. 

9. In proceedings to obtain an attachment* of debts as herein 
provided the Court may in its discretion refuse to interfere where 
from the smallness of the judgment debt or of the amount to be 
recovered or of the debt sought to be attached or otherwise the 
remedy sought would be inadequate worthless or vexatious and 
subject to any other provisions contained in this Act The costs 
of any application for an attachment of debt under this Act and 
of any proceeding arising from or incidental to such application 
shall be in the discretion of the Court («). 

(a) The Court cannot give costs against the judgment debtor on a garni- 
shee summons. Hart v. Muir 6 W, N. 62. 

In garnishee applications no costs will be allowed as a general rule. 
No order can be made against the judgment debtor, for he is not a 
party to the application. A.n order will not be made against the execu- 
tion creditor, unless he puts extra difficulty in the way of tht. 
garnishee ; and no order will be made against the garnishee unless he 
opposes the application, and he sliould not receive his costs, save in 
exceptional cases. Davidson v. Secomhe, 9 W. N. 1. 
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10. In each District Court or Court of Petty Sessions presided 5^*^*^^"^"** 
over by a Police Magistrate the officer shall keep a debt attach- kept. 

ment book in which book entries shall be made of all attach- 
ments and proceedings thereon with names dates and statements 
of the amounts recovered and copies of any entries made therein 
may be taken by any person upon application to the officer and 
upon payment of the fee provided. 

11. The District Court Judges for the time being or any three Power to 
of them shall have power to make such general rules as they etc in Dia- 
shall think fit for regulating the practice and proceedings of the t^ict Courtg. 
District Courts in reference to this Act the fees to be allowed to 
barristers and attorneys and the expenses to be paid to witnesses 

and also to frame forms for every matter or proceeding under 
this Act and to alter or vary the forms so made or those pro- 
vided for by this Act and also to fix the Court tees payable in 
such District Courts for any proceeding under this Act and from 
time to time to alter or vary any such rules or forms and the rules 
so made shall not take effect until one month after the publication 
thereof in the Gazette, 

12. The Courts of Petty Sessions in each Police District shall Power to 
have power to make such rules as they shall think fit for regu- &c. in Courts 
ating the practice and proceeding's of each of such Courts under ^ Petty 
this Act and for the fixing of Court fees payable thereunder but 

such rules shall have no effect until approved of by Her 
Majesty's Attorney-General for the time being. 

13. The several Courts of Petty Sessions in the Colony shall J^^S^ ^^ 
^ ^ ^ ^ BailiflTs fees. 

with the approval of Her Majesty's Attorney-General for the time 

being have power from time to time to fix the amount of the fees 
payable to every bailiff under such Courts notwithstanding the 
provisions of the Act tenth Victoria number ten. 

14. The several forms in the Schedules to this Act or as near Forma in 
thereto as the nature of the case will permit shall be used in all bemused ^^ ^ 
proceedings in the District Courts and Courts of Petty Sessions 

until the same shall be altered as is hereinbefore provided. 

15 This Act may becited as the " Small Debts Recovery Act." Short title. 
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SCBEDULES. 

SCHEDULE A. 

Order for Examination of Judgment Debtor, 
No. 

In the Diatriot Court of 1 

bolden at ( 

or in proceedings in Petty Sesnom, 

In the Coart of Petty Sessions for thel 
District of j 

Between Judgment Creditor and Judgment Debtor. 

IJpoy the application of the abovenamed judgment creditor it is ordered 
that the abovenamed judgment debtor attend this Court on the 
<^ay of 189 at the th hour of the clock in the 

noon and be examined as to whether any and what debts are owing to 
him and that the said judgment debtor produce all necessary books and 
documents at the time of the examination. 
Pated this day 189 

By the Court. 

Registrar, 
To the abovenamed judgment debtor. 

SCHEDULE B. 



Ko. 



Affidavit to ground Garnishee order. 



In the District Court of 1 

holden at j 

(Seal.) 

or in proceedings in Petty Sessions, 
In the Court of Petty Sessions for the ] 
District of i 

Between Judgment Cre«[itor and Judgment Debtor. 

I of the abovenamed judgment creditor [or attorney or 

agent for the abovenamed judgment creditor] make oatb and say — 

(1) That I [or the abovenamed judgment creditor] on the day 

of last past recovered judgment in the District Court 

holden at [or in the Court of Pett y Sessions at ] 

against tlie abovenamed judgment debtor for the sum of 
and costs. 
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(2) That the said judgment is still wholly unsatisfied [or is still un- 
satisfied to the extent of the sum of £ ] 

(3) That E. F. of [state description] is indebted to the said judgment 

debtor in th« sum of £ 

(4) That the said E. F. resides within the jurisdiction of this Court. 
Sworn at this day of 189 before me 

This affidavit is filed on behalf of the abovenamed iudgment creditor. 

SCHEDULE C. Section 3. 

Oamiahee order attaching Debt. 
No. 

In the District Court of ] 

holden at | 

(Seal.) 

or in proceedings in Petty Sessvona. 

Tn the Court of Petty Sessions for thel 
District of j 

Between Judgment Creditor and Judgment Debtor and Garnishee. 
Upon hearing and reading the affidavit of filed the 

day of 189 and upon 

It is ordered that all debts owing and accruing due from the abovenamed 
garnishee to the abovenamed judgment debtor be attached to answer a 
judgment recovered against the said judgment debtor by the abovenamed 
judgment creditor in the District Court of holden at [or 

in the Court of Petty Sessions in the District ot ] on the 

day of 189 for the sum of £ s. d. on which judgment the 

sum of £ 8. d. remains due and unpaid. 

(And it is further ordered that the said garnishee attend this Court on 

the day of 189 at of the clock in the 

noon to show cause why he should not pay into Court the 

debt due from him to the said judgment debtor or so much thereof as may 

be sufficient to satisfy the said judgment) 

Dated this day of 189 . 

By the Court, 

Registrar, 
To the abovenamed garnishee, 
(To the abovenamed judgment debtor.) 

NoTB.— If the garnishee pay the amount of debt or so much thereof au will satisfy th6 
judgment debt into Court five clear days before the hearing of this summons he will incur 
no costs. Tf the garnishee "does'* not "appear" and dispute the debt the Court may 
order execution to issue against him. 
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No. 27. 
Section 5. 



Acknowledg- 
ment of pay- 
ment into 
Court. 



1 



SCHEDULE D 

Judgment agairut Qamisliee, 

No. 

In the District Court 
holden at 
(Seal.) 

or in proceedingi in Petty Sessions, 
In the Court of Petty SessionB for thel 
District of J 

Between A. B. Judgment Creditor and O.D. Judgment Debtor and E.F. 
Garnishee 

It is ordered that the said A.B. the aboyenamed judgment creditor do 
recover against the said E.F. the abovenamed garnishee the sum of 
jB [insert the amount of the judgment debt or so much thereof as 

the debts amount to when the same are less than the judgment debf] and 
£ for costs amounting altogether to the sum of £ and 

it is further ordered that the garnishee do pay the same to the Registrar 
of the Court on the day of 189 [or by in- 

stalments of for every days the first instalment to 

be paid on day 189 ] 

[In case default be made in payment of any one of such instalments and 
execution issue it shall be for the whole of the above amount then remain- 
ng due.] 

Dated this day of 189. 

SCHEDULE E. 



Execution against Garnishee, 

No. 
Section 6. ^^ ^f Warrant. 

In the District Court of 1 

holden at I 

(Seal.) 

or in proceedings in Petty Sessions. 

In the Court of Petty Sessions for the j 

District of 



Folio in Ledger. 



1 



Between A. B. Judgment Creditor and C. D. Judgment Debtcr ai.d E.F. 
Garnishee. 
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Wbebsas on the day of 189 the judgmeu^. 

creditor obtained a judgment in this Court against the garnishee for the 
sum of £ being [portion of} the amount due by him to the 

judgment debtor and it was thereupon ordered that the garnishee should 
pay the sum to the Registrar on the day of 

189 [or by instalments of for every days.] And 

whereas default has been made in payment according to the said order. 
These are therefore to require and order you forthwith to make and levy 
by distress and sale of the goods and chatties of the said E. F. whereso- 
ever they may be found withiu the district of this Court (except the 
wearing apparel and bedding of him and his family and the tools and im- 
plements of his trade if any to the value of ten pounds) the sum stated at 
the foot of this warrant being the amount due to the said A, B. under this 
order including the costs of this execution and also to seize and take any 
money or bank-notes cheques bills of exchange promissory notes bonds 
specialties or securities for money of the defendant which may there be 
found or such part or so much thereof as may be sufficient to satisfy this 
execution and the cost of making and executing the same and to pay 
what you shall have so levied to the Registrar of this Court and to make 
return of what you have done uudei this warrant immediately upon the 
execution thereof. 

Given under the seal of this Court this day of 189 . 

By the Court 

Registrar. 
To the Bailiff of the said Court and others the Assistant Bailiffs thereof 
Amount for which judgment was obtained. 

£ s. d. 

Amount of Judgment 

Coste 

Mileage 

Paid into Court 



Total amount to be levied ... 



Notice. —The goods and chattels are not to be sold until after the end 
of five days next following the day on which they were seized unless they 
be of a perishable nature or at the request of the said E.F. 

Application was made to the Registrar for the warrant at 
minutes past the hour of in the noon of the day 

of 189 . 
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Section SCHEDULE F. 

Order for Trial. 
No. 

In the District Court \ 

bolden at | 

(Seal.) 

or in proceedings in PBtty Sessions, 
In the Court of Petty Sessions 



in the District of 



) 



Between A. B. Judgment Creditor and CD. Judgment Debtor and E.F. 

Gavnishee. 

VVh£Rra8 the Judgment Creditor at a Court holden at on 

the day of 189 obtained a judgment against CD. of 

for the sum of £ and costs and which judgment 

now renuiins unsatisfied. And whereae the judgment creditor having 
filed an affidavit stating that the said E.F. was indebted to the said CD. 
a summons was issued calling upon the garnishee to show cause why he 
should not pay into court the amount so due or so much thereof as might 
be sufficient to satisfy the judgment debt and the said garnishee appeared 
upon the said summons and disputed his liability. It is ordered that the 
hearing of the said summons be tedjourned until the day of 

189 at the hour of in the noon and that upon 

such adjournment the liability of the garnishee to pay to the judgment 
debtor the sum of £ according to the particulars hereunto annexed be 
tried and determined [or insert any special direction as to question to be 
tried]. 

Dated this day of 189 

Registrar. 
£ s. d. 

Debt or claim 

Cost of summons ... 
Attorney's costs ... 
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GENERAL RULES OF PRACTICE AND PROCEDURE 
OF DISTRICT COURTS, IN REFERENCE TO THE 
" SMALL DEBTS RECOVERY ACT." 

We, the undersigned, District Court Judges, do, in pursuance 
of the provisions of the '* Small Debts Recovery Art," herein 
after called '* The Act," make the Rules following :— 

1. Either party to an action may, in the event of his obtaining 
judgment within the meaning of the second section of the Act, 
apply to the Court immediately after obtaining such judgment, 
or at any time thereafter, so long as such judgment shall remain 
unsatisfied, for an order to examine the other party under the 
P'-ovisions of the said section, and the Judge may thereupon 
grant such order in writing or otherwise, and proceed to the 
examination of such other party, or may postpone the hearing of 
such examination upon such terms as to costs and to such time as 
he shall think proper. 

2. If the judgment creditor shall not on the day of obtaining 
judgment apply for an order to examine his judgment debtor, 
but shall desire to examine him on some future day, and before 
satisfaction on his judgment debt and costs, he shall give to the 
other party and also to the Registrar, a written notice of his 
intention to apply for an order for examination of such judgment 
debtor, naming the day on which, and the place where, such 
application is to be made, and such notice shall be served upon 
the other party or his attorney, on the record (if any) and on the 
Registrar, five days at least before such day, and such application 
may be made to the Judge sitting either in the Court or in 
the Chambers of the Court in which such judgment was given. 

3. An application within the meaning of section 3 of the Act 
may be made to the Judge of the Court within the jurisdiction of 
which the garnishee resides either in Court or in Chambers at 
any place. But the garnishee may be summoned to appear 
only at the Court-house where the District Court is held within 
the jurisdiction of which he resides on a day to be fixed by the 
Judge. 
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4. The order for adjournment provided by section 6 of the 
Act to be served on the garnishee shall conclude with as full 
particulars of the claim made against him as would be required if 
he were being sued by the judgment debtor and shall set out 
fully and clearly any questions directed to be tried for deter- 
mining his liability, 

5. Except as herein otherwise provided the time and mode of 
service of all notices or summonses mentioned in these Rules shall 
be the same as those provided for service of a summons to appear 
to a plaint, provided that the Judge may, under the provisions of 
section 6 of the Act adjourn the hearing to such day as shall 
leave sufficient time for service within such Rules, in which case 
the order for adjournment shall be served as soon as shall be 
reasonably practicable. 

6. Where the Court in which the garnishee is sued is not the 
Court in which the judgment upon which he is.garnisheed was 
given, the Registrar of such first -mentioned Court shall send a 
certificate of the judgment obtained in his Court, against such 
garnishee, duly sealed, to the Registrar of the Cour*^, in which 
judgment was given against the judgment debtor, and of pay- 
ment made, if any, before or after the return day, giving in full 
all particulars, and such last-mentioned Registrar shall enter 
such particulars in his debt attachment book, and they shall be a 
record of the Court. 

7. The scale of fees in force for the time being under the 

General Rules of the District Court shall apply to the Act so lar 

as practicable. 

JAMES S. DOWLING. 
DAVID FORBES. 
J. F. JOSEPHSON. 
ERNEST B. DOCKER. 
6th July, 1882. 
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Prohibition to the Court of Petty 
Sessions. 

The 4th section of the Small Debts Act (10 Vic. No. 10) 
gives jurisdiction to Courts of Petty Sessions, established under 
the Act, " to hear and determine in a summary way and 
according to equity and good conscience all actions whatsoever," 
except those relating to the matters specially set forth therein, 
" for the recovery of any debt demand or damage whether 
liquidated or unliquidated to an amount in any case not exceeding 
£10, or (where the party intended to be sued shall by writing un- 
der his hand have consented thereto) to an amount not exceeding 
thirty pounds" This jurisdiction has, by the Act 55 Vic. No. 19, 
been extended, " except within the boundaries of the several 
Petty Sessions Districts of Sydney and the suburbs, to all 
actions for dehts only (see exp, J she, 18 W.N. 76) to an amount 
not exceeding thirty pounds." This jurisdiction — except by consent 
as provided in section 5 of the Principal Act — is exercisable only 
by two or more Justices of the Peace (sec. 46) or by a police or 
stipendiary magistrate sittmg alone under 17 Vic. No. 89, s. 11. 
Beff. V. O'Brien, 14 S. C. R. 196. And where a police magistrate 
sat and adjudicated in conjunction with a justice of the peace, 
who was absent from the Bench during a considerable part of 
the hearing, a rule nisi for prohibition was granted by the Full 
Court on the grounds that the police magistrate could not thus 
exercise the jurisdiction given him by the Statute (17 Vic. No. 
89) to do alone whatever might be done by two or more justices 
in Petty Sessions, and such being the case, the Court was only 
constituted of two justices, and there was a mis-trial, as one was 
absent during a part of the hearing, and there could be no proper 
adjudication owing to such absence. £xp, Medlyn (2), 14 
N.S. W., L.R. 276 ; 9 W.N. 185. The jurisdiction in the Police 
District of Sydney is exercisable only by a Police, or Stipendiary 
Magistrate. (42 Vic. No 15, s. 1.) 
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By lection 11 of the Principal Act, Courts of Petty Sessions 
are constituted Courts of Record, and by section 37 it is enacted 
that no plaint entered in the Courts of Petty bessioos or any 
procee«Hngs had thereon, shall be removed by writ of reeordari 
facioM loquelam or certiorari or otherwise, but all orders made*by 
the said Courts " shall be fin.il and cjnclusive to all intents and 
purposes whatsoever." Sir James Martin in his judgment in 
exp, Oshorn^^ 14 S.C.R. 338 (in which case certain formalities 
required by section 20 of the Act had n H be^n strictly com- 
plied with) stated such an Act as the Petty Debts Act was 
altogether peculiar to the colonies ; no such Act, or no Act of a 
like kind, could be found in the Statute Books of Great Britain. 
By the Act a summary jurisdiction of a peculiar character was 
given. Power was given to two justices, who might be persons 
altogether unlearned ia law and unskilled in sifting and weighing 
evidence to decide questions and give damages. 
Certainly the amount they could award was small, only ten 
pounds, but th.'y might award that amount hundreds of times, 
and a person might be otherwise greatly harassed by justices 
exercising the poweis conferred upon them by the Act. His 
Honor was, therefore, clearly of opinion, that an Act which so 
invaded the Common Law, which was of so highly summary a 
character, and which conferred such a new jurisdiction, should 
be strictly construed — not, perhaps, so strictly as if it were a penal 
statute, but the words should not receive a larger conbtruction 
than their ordinary meaning — nor should the jurisdiction given 
by the Act be widened. With this view, however, Faucett and 
Manning, J.J., did not agree, as they thought that the Act was 
a most beneficial and remedial sta'^ute, and should receive a 
liberal and not a rigid construction. 

In exp. McShane (1 S. 0. R., N. S. 10) the Court was 
unanimously of opinion that a statutory prohibition, under 14 Vic. 
So. 43, and 17 Vic. No. 89, would not lie to Courts of Petty 
Sessions. Martin, O.J., stated, •* The judgments of Small Debts 
Courts are more in the nature of verdicts, and are not, I think, 
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* convictions or orders* within the meaning of the Justices Acts." 
And as justices cannot be compelled, after exercising their 
jurisdiction under this Act, to state a case for the opinion of the 
Supreme Court under the Justices Appeal Act, 46 Vic No. 4, s. 
1 (exp, Kiilen, 1 W. N. 16) it follows that still the only mode of 
disturbing the decision of a Petty Debts Court is by means of a 
Common Law prohibition. This writ is described in Broom's 
Coriims., 4th Ed., 232, as follows : — " The writ of prohibition 
iSiUes out of a superior Court at Westminster, and is directed 
to the judge of an inferior Court, or the parties to a suit therein, 
or both conjointly, requiring that the proceedings which have 
be^n commenced there be either conditionally stayed or peremp- 
torily stopped. The object of the writ is the keeping of the 
Court to which it is directed within its proper jurisdiction, or to 
repress the assumption of authority by some pretended Court,'' 
and if it is clear, both with reference to the facts and law, that 
an inferior Court is exceeding its jurisdiction the superior Court 
is bound to grant a prohibition, whether the applicant is the 
defendant below, or a stranger. Worthington v. Jefferies, infra. 
This case, however, was not followed by Lord Esher, M.R., in 
Chambers v. Oreen, L. R. 20 Eq. 552 ; 44 L. J., Ch. 600. 
And in ITale v, Molloi/j 4 \V. N. 126, Owen, J., after referring to 
Cox V. the Mayor of London (L. R. 2 H. L. 289), Worthington 
i\ Jefferies (L. R. 10 C. P. 879), and Jfackonochie v. Lord Pen- 
zance 6 App. Cas. 424), is reported to have said :— " It is, 
therefore, clear from these authorities that prohibition is granted 
by the superior Courts, not for the protection of the rights of 
litigants, but of the prerogative of the Crown, and does not 
enable the superior Courts to act as Courts of appeal. So long 
as an inferior Court acts within the limits of its jurisdiction, no 
prohibition will lie, however erroneous the decision of the Court 
may be in fact or in law." See also exp. Hamilton^ 4 S. C. R. 164. 

Again, prohibition at Common Law can only be granted where 
a tribunal has acted without jurisdiction, or against the principles 
of natural justice. Exp, Webber^ 7 N.P.W., L.R. 817. In £xp, 
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MeShane, Hargraves, J., stated : — " We only interfere on two 
grounds. Where there is want of jurisdiction and where the 
proceedings have been against natural justice. I acted in this 
case on the second of these principles, and granted the prohibi- 
tion on the ground that the justices refused to allow the de- 
fendant to plead or his attorney to examine the witnesses. The 
following rule was laid down by Mr. Justice Windeyer in 
Purrell V. The Perpetual Trustee Co., 15 L. R. at p. 888 :— ** If 
it is clear on the face of the proceedings that there is no obliga- 
tion on the part of the defendants to pay money which the 
magistrate has ordered them to pay, then the verdict is against 
natural justice " In exp. Moate and wife, 15 L. R. 88, the facts 
were as follows : — The plaintiff recovered a verdict in an action 
against a husband and wife for j^oods sold and delivered to the 
wife, and for which she promised to pay out of her separate 
estate. The transaction took place before the passing of the 
Married Women's Property Act of 1893. A prohibition, sought 
on the ground that the verdict against the wife was contrary to 
natural justice, and that there was no evidence to show her 
liability, was refused. The Chief Justice in judgment stated, 
" The evidence which was before the justices should, if objec- 
tion had been taken, have been rejected, and even with this 
evidence before them they should have nonsuited the plaintiff. 
This Court, however, is not a Cjurt of Appeal from justices 
sitting in Petty Sessions. All we have to see is that they have 
acted within their jurisdiction, and that their decision is not 
opposed to natural justice. However wrong as a matter of law 
the decision may be, the justices had jurisdiction. Nor can we 
say that the verdict was against natural justice. The ju ticea had 
jurisdiction over the person and over the 3ubject matter of the 
action, and where the wife herself ordered the good*?, and 
obtained the benefit of them, it is impossible to hold that the 
verdict was against natural justice." 

In a mort recent case {exp. Martin^ 13 W. N. 66) the applicant 
was indebted to the firm of Cohen and Davis for goods sold and 
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delivered. A deed assigning the estate of the firm to trustees 
for the benefit of the creditors had been executed by Cohen and 
Davis, and it contained the usual power of attorney to collect 
debts, including a power to appoint a substitute. Afterwards 
Cohen purchased from the trustees the book debts of the firm, 
and was nominated substitute by deed to collect the book debts 
and to execute all rights and powers possessed by the trustees in 
respect of the said debts, except the right to sue in the trustees* 
names. Cohen obtained a judgment against the applicant in the 
Small JDebts Court. An order nisi for prohibition was obtained 
on the ground, inter alia, that the verdict was against natural 
justice. The order was discharged in Chambers, and, on con- 
firmation of the order discharging the order »m, the Chief 
Justice said that though the magistrate made a mistake in 
allowing the plaintiff to sue, yet he did not think it was against 
natural justice that a person, who admittedly owed a debt, should 
be ordered to pay it to the person who was actually entitled to it. 
And this, though the plaintiff sued in respect of a mere chose in 
action, which is not assignable at law, and the debt still 
remained due to the firm of Cohen and Davis. 

"However erroneous the judgment may be in law or what- 
ever injustice that erroneous judgment may inflict, the erroneous, 
ness or injustice of the judgment does not make the judgment 
contrary to natural justice. A decision contrary to natural 
justice is where the presiding judge or magistrate denies to a 
litigant some right or privilege or benefit to which he is entitle^ 
in the ordinary course of the proceedings, as for instance the 
magistrate refuses to allow a litigant to address the Court, or 
where he refuses to allow a witness to be cross-examined, or 
cases of that kind. That conduct is said to be contrary to 
natursd justice, and is a ground for the interference of this 
Court." . . Per Oven, J., inexp. FeaUy, 14 W. N. 22. 

It is open to a party to apply, at any stage ot a case, for a 
prohibition to stay the action of an inferior Court, so long as the 
want of jurisdiction appears on the record. Anderson v. Burrows, 
9 N.S.W., L. R. 150, and see ~Mans v. Wedderiurn, 15 N.S.W., 
L.R. 154 ; 11 W.N. 82. 
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^'Acquiescence in the jurisdiction exercised by the subordinate 
tribunal will not disentitle the party acquiescing to a prohibition 
where it is apparent on the face of the proceedings that the 
tribunal had no jurisdiction ; in other words, where the defect of 
jurisdiction is patent. But if the want of jurisdiction does not 
appear on the face of the proceedings, in other words, if the 
defect of jurisdiction is latent, then acquiescence will preclude 
the party who acquiesced from showing such want of jurisdic- 
tion aliunde. Short on Prohibition and Mandamus, 446 
and see exp. Sendentm, 7 W. N. 7 ; Farquharson v. Morgan^ C. A. 
(1894) 1 Q. B. 662; exf. Rowland, 12 W. N. 79. 

The writ of prohibition is now granted under the provisions ol 
1 Will. IV. c 21 (adopted in this colony by 6 Will IV., No. 8.) 

As no depositions are taken in Small Debts Courts, the ap- 
plication must be made on an affidavit of the facts, by the 
applicant or his attorney, and should be made promptly, as the 
Court will not grant a prohibition where the applicant has been 
guilty 'of unreasonable delay. JSxp, Lenehan^ 9 W. N. 196. 
But the questi m of what is unreasonable delay would appear to 
depend upon the peculiar circumstances of each case. In re 
Seadden, 11 W. N. 170, a delay of five weeks in applying for the 
rule nisi was not considered unreasonable. But see Worthing-' 
ion V. Jeffries, L. R. 10 C. P. 879 

The application should be made to the Full Court, or in 
matters of urgency, in vacation to a Judge in Chambers exer- 
cising the powers of the Full Court, by virtue of 4 Vic. No. 22, 
S.27, in which cases the rule cannot continue in force after the 
iirst day of the next ensuing term, unless the Court shall other- 
wise direct. In case of exigency a single judge may in term 
exercise the same jurisdiction, but the rule continues in force 
only until the next sittings in Banco of the Full Court. It is not 
necessary to recite in an order made in vacation by a judge 
sitting as a Full Court under this section, that it is so made, but if 
made in term the order must state that he is sitting for the Full 
Court. JExp. Brennan, 14 W. N. 81. 
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If the rule nisi is not confirmed by the Full Court it lapses. 

:xp, Irwin, 10 S. C. R. 49 ; exp, MeShane^ 1 S. 0. R., N. S. lO. 

n exp. Medlyn (I) 9 W. N. 184, a rule nisi not confirmed was 

(ischarged with costs, but a fresh rnle was immediately moved 

for and granted. And under similar circumstances in exp, 

Moate, (15 L. R. 83; 10 W. N. 159) the rule was discharged 

with costs and a fresh rule granted returnable at once. In exp, 

Wbrhnan, 12 W. N. 23, the question of the costs of a rule wm, 

discharged for want of confirmation, was not dealt with until the 

argument on the fresh rule had been heard. See also exp, 

Betnpsey^ 13 W. N. 44. And if the order nisi has been made 

absolute by a judge in vacation, then the proper way to appeal 

from his decision is to oppose the confirmation of the order by 

the Full Court. Exp, Fergusson, 6 W. N. 1 ; exp. Gale, 7 W. N. 

93 ; and see exp, Martin, 13 W. N. 66. 

By the rules 16, 17, and 18 of the 28th February, 1856, every 
summons, notice of motion, and rule nisi must state shortly the 
grounds of the application, or the points intended to be relied on, 
or the points must appear in affidavits thereby referred to as con- 
taining them, in which case copies must be served. Pilcher's 
Practice, 350, 352. A rule nisi for prohibition Stating no grounds 
and not referring to any affidavit containing the grounds (no 
such affidavit having been served) will be discharged with costs; 
Pxp. Kearns, Knox 13. And where certain grounds were speci- 
fied in the rule niai and others were referred to as " mentioned 
in certain affidavits this day filed, &c.," copies of which had not 
been..served, the Court, on motion to make the rule absolute, 
confined the applicant's counsel to the grounds specified in the 
rule nisi. Uxp. Beit, Wilk., 6th Ed:, 566. 

In exp, Wright, 5 W. N. 11, the Court stated that judicial 
cognizance could not be taken of the Petty Sessions Districts. 
A rule nisi was applied for on the. ground that the applicant, 
against whom a verdict had been recovered in the Cooma Court 
of Petty Sessions, was not resident in the Cooma Petty Sessions 
District as required by s. 4 and 23 of the Act. The affidavit 
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stated the applicant resided at George-street, Sydney, and that 
he was not resident at Cooma when the debt was incurred, and 
never was there except for a few days, but there was no distinct 
allegation that his residence was not within the Petty Sessions 
District of Cooma, The application was refused as there was 
nothing on the affidavits to show that George-street, Sydney, was 
not within the Cooma Petty Sessions District. It is, however, 
submitted that had the Court's attention been directed to 
22 Vic. No. 12, s. ^ this decision might not have been 
stated so generally. 

If the rule cannot be obtained at once, the amount of the 
judgment should to avoid an execution be paid under protest, into 
Court — not to the plaintiff or his agent — as after judgment 
satisfied it is too late to issue a prohibitfon, there being nothing 
to prohibit. Uxp, Foster, 11 S. C. R. 195 (following i)^w(o» r. 
Marshall, 1 H. & C. 654), see also exp. Medlyn (2) 9 W. N, 185, 
and exp. Manning, 14 W. N. 15. In this respect a difference 
exists between the judgments of a Couri of Petty Sessions and 
" convictions or orders" of justices. As where a fine was im- 
posed for an offence under the Licensing Act, and paid without 
protest, it was held prohibition would lie. In re Scully, 3 W. N. 
50. Where, however, a defendant has paid money under com- 
pulsion to a Court without jurisdiction, he has a remedy in an 
action of trespass. Per Martin, B. in Benton v. Marshall, mpra. 
And the judge and officers are liable, if they knew of the defect. 
Mayor and Alder )n en of London v. Cox, 36 L. J., Ex. 233. 

The rule nisi, if granted by the Full Court, may be signed by 
the chief clerk for the Prothontary. Sevil v. Heath, Knox 200- 
A copy thereof, and of the affidavits in support, should be served 
upon the other party to the action in the Court below, and formerly 
service upon the justices who adjudicated was necessary. But 
by a rule of the 26th of October 1897, unless a movinsr partj 
intends to -apply for an order directing the costs of the applica- 
tion tQ be paid by the magistrate or magistrates, it shall not be 
necessary to serve copies of the affidavits in support of the^ rule 
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or order upon the magistrates. In all such cases service of a 
rule, order, or affidavit upon the clerk of petty sessions of the 
Court wherein the adjudication took place shall be deemed to be 
service upon the magistrate or magistrates. An affidavit of such 
service should be filed. 

If the applicant is asking for costs against the justices, it 
should be stated in the rule nisi (per (johen. J., in exp. Cox, 12 
W. N., p. 173), but this is not absolutely necessary. In re Starr , 
a,M,H., April 27th, 1859, set out in 12 W. N. p. 172. The 
principal upon which the Courts act is not to give costs against 
the justices, unless tlicy show by their conduct either corruption 
or gross ignorance. Ibid., and see exp. Cox, supra. Where the 
rule called upon the complainant in the Court below and the 
magistrate to show cause why they, or one of them, should not 
pay. the costs, and the magistrate's conduct was not questioned, 
and the rule was discharged, the magistrate was allowed his costs 
of appearance by counse^ Exp, Quinlan, 12 W. N. 71. If 
misconduct is charged, the magistrate is bound to appear. 
But where a magistrate, whose conduct was not impugned, 
employed two counsel to appear and defend his decision, and 
the prohibition was granted, costs were given against him. Mr. 
Justice Faucett said, if the magistrate took the unusual course of 
retaining counsel to advocate his decisions, he did so at the risk 
of being condemned in costs, and, if he failed to maintain his 
point, costs ought to be given against him. Exp, Nvditt, S,M.ff,, 
2nd July, 1874. In exp, Payne, 1 S. C. R., N. S. 275, a rule for 
a prohibition was made absolute with costs, nothing being said 
as to whether the justices were to be liable therefor. The rule 
was drawn up, with costs to be paid by the respondents gfenerally. 
After taxation, a letter of demand was sent to the justices, to 
which no reply was received, and after three months 2ijl.fa. was 
issued against them. The justices then applied to have the rule 
amended and the/./r. set aside on the ground that the rule, by 
ordering them to pay costs, had been incorrectly drawn up. The 
Court held tliat they were precluded by delay. 
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Abandonmeot of exc©88 over limitation ... ... 12 13 

made by full, and abeolute release 12 1 .^ 

should be shown ou record 12 

no power given by Act for 13 

AccouiiT, running, action on 

between garnishee and debtor ' ' 

See Balance of account 

AcKWOWLTOOMBNT takes debt out of statutory limitation ... 3 

AcQUiBSCENCB in exercise of jurisdiction where none 6 98 

Acts (Principal Act) 10 Vic. No. 10. .. -. 1 to 58 

(Extending to all parts of Colony, except bydiiey) 

33 Vic. No. 11 ^^ -.. II 

(Extending to Sydney) 42 Vic. No 15 . . ... ... ^ 

Amending, and Power to define Districts) 43 Vio. N o. 34 bO 
(For better recovery of Small Debts in C. of P. S. &, D. t.) 

45 Vic. No. 27 ^ . - . .- VV^AT-- 

(Extending jurisdiction to £30 m certam cases) 55 Vic. 

No. 19 ... ••• ••• ••■ ••• ••■ ■ ' 

(Amending Act, payment by instalments) 56 Vic. No. 37 4 

(District Courts Act) 22 Vic. No. 18 s. 5 ... ... ... 23 

(Criminal Law Amendment Act) 46 \ic. No. 17 s. 459... 61 
( »» ♦» ) »» ®' ^^'" 

(Supreme Court Fees Act) 60 Vic. No. 19 18 

(Writs of enquiry) 20 Vic. No. 8 ^y 

(Interpretation Act) No. 4 (A.D. 1897) add. 

Action, bow commenced 20 

what cannot be brought in C. of P. S 3 

limitation of .. ••• 3 

brought in district where defendant resides 22 

debt contracted 23 

defendant has promised to pay ... 23 

causes of , not to be split 11 

what is a splitting of a 12 and add 

if split, costs to be allowed 11 

must be stated in plaint 20 and add 

against officer 50 

notice to be given 50 

will not lie in Supreme Court on Small Debts judgment. . . 5 
See Balance of account 

** Actual or ostensible possession, " meaning of 33 

property levied on must be in judgment debtors 32 

property when in debtors' ... 35 

Admikistbatob. See Executor. 

Affidavit of service of summons to be mad<* ... 22 

no fees to be taken for •.. 22 

verifying Bill of Sale usually filed .42 

not necessary in support of claim in interpleader ' 35 

in support of garnishee application - ^70 

by garnishee 81 

in support of prohibition, when served on Justices 100 

must contain grounds if the rule does not 99 
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A.krBB acquired property not protected 4d 

protected by antenuptial settlement 39 

Agent, parties may appear by 53 

service of summons on 21 

Agsesicbnt to give Bill of Sale does nob require registration 

unless an Equitable assignment 39 

hiring, not a bill of sale 37 

unless transaction to secure loan 35 

Aaiexdment of plaint 62 

Appabent possession, meaning of ... 33 

of grantor, when goods in 33 

Appbasancb default of , by plaintiff 10 

Defendant 11 

costs of defendant's 10 

when defendant's, not necessary 23 27 

by clerk servant or attorney of in person 52 

by Justices in prohibition, when necessary 101 

Arbitration by consent causes tried by 52 

S. 3 of Act 55 Vic. No, 32 does not apply add. 

Attaohablb debts, what are 71 

what are not 73 

See Garnishee 

" At least "meaning of in Sec. 32 40 

Attorney parties may aopear by 52 

Court may suspend 53 

abode of must appear on plaint 20 

has no privelege 20 

lien of how effected by garnishee order 79 

Bankbuftcy effect of , in attachment of debts 78 

Bailee, if judgment debtor, goods released 32 

possession by is apparent possession of grantor 33 

Bailiff, appointment of 10 

service of process by 10 

relief of , interpleader 43 

penalty for neglecting duty 51 

actions against 50 

police sergeant or constable to L^, but not without consent 60 

Balance of account, action lies for though account over £10 ... 7 

proviso as to different to D.C. Act 7 

Bill of exchange, eiich may l>e sued on separately 16 

action on 13 

Bills of sale, what are 35 36 

what are not ;, 37 39 

must be registered in nearest C. of P. S « 32 

how registered in C. of P. S 42 

must be registered in Supreme Court also 33 

executed 14 days at least before service of summons 32 

to be produced to bailiff 32 

'* certain time " for payment in 32 

not to be renewed . 32 

given in fictitious name 39 

marriage settlements not 39 

judgment debtor's interest in goods subject to, may be sold HO 

Bond for special bailiff 31 

Cause of action must appear on plaint „ ,, 20 

not to b« split , ,„ H 
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whatU aspliitingof >«. ,,, 12 to 15 

if split, must dismiss cue with costs 11 and add 

survives to personal representative ... ^3 

Cbbtzokabi, no plaint to be removed by 47 

Chattbls must be specifically set forth in Schedule of B. of sale 42 

growing crops not personal .. 42 

real, execution does not bind 30 

Cbosb in action, action in respect of 49 

Clumakt. See Interpleader 

Complainants, plaint cannot be amended by adding 52 

Confession and avoidance pleas in 21 

CoNBiPESATioN abscuce of, badffe of fraud 46 

gross inadequacy of, evidence of fraud ... 46 

Contempt, witness not attending, guilty of 29 

comitted for, to be^f or certain time ... 17 

See Court of Record 

CoNTBAc^, married women can enter into . . 4 

verbal, Bill of Sale Act does not appJj' to 35 

See Husband and wife 

Conveyance fraudulent, void under 13 Eliz c. 5 45 

''Convictions or orders" judgment under 10 Vic. No. 10 are not 6 

CoRFOSATiON may sue and be sued 4 

dwells where business carried on 24 

officers of, cannot be examined in garnishee proceedings 69 

Costs of professional assistance paid by party requiring same... 52 

attorney's, schedule of 5S 

to defendant on non-attendance of plaintiff 10 

• on new trial 11 

where action split 11 

of interpleader 52 

successful claimant may be ordered to pay ... add. 

in attachment of debts 84 

in prohibition, against justices 100 

Court of Petty Sessions^ Governor may establish additional... 61 

Boundaries of, Redfern District 61 

Newtown ,, Corr. 

North Sydney 62 

Balmain ,, 63 

Glebe „ ' 63 

Paddington ,, 64 

Central Police 65 

Water Police 65 

See Jurisdiction 

CouBTS of Record. Courts of Petty sessions are 16 

when can punish for contempt 17 

Courts of Requests Act repealed 2 

Crops, growing, not personal chattels 42 

unless severed 42 

lien on, Act 43 

Crown, lessee title as, will not oust jurisdiction 8 

CEOSti- ACTION against onk plaintiff only 8 

CusTODiA Legis goods in, not in apparent possession of grantor 35 

Damages £10 only can be claimed g 

unless b|^ consent 3 
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infant cannot sue for 20 

action ostensibly for dcbt,^eally for ^ 

over £10 disclosed in set pff « 

Debts what are attachable ]\ 

what are not ••• **^ 

See Jurisdiotion 

Decision of Courfrnnal ^7 

in inl^erpleader . • • • • • ^ 

in garnishee proceedings . . . . 77 

Defence form of . . . . . . ^7 

Defendant sued where he usually resides 22 

,, ,, „ promised to pay 23 

., ,, „ debt contracted .. .. .^^ 23 

may usually reside in two places .... . . . . 24 

corporation resides where business carried on . i . . 24 

joint, residing in different districts .. 27 

in contract, work done in another district .. . . 26 

removal of to another district . . 23 31 

when need not appear in D.C 23 

residence of, a question for inferior Court 6 

nominal, under Claims against Government, where sued... 24 
See Appearance 

Definitions " apparent possession " " ••. 33 

** at least" 40 

"Certain time" 40 

•* Clear davs" -. 40 

•'Excuse'*^ 21 

*« Freehold" ... 8 

" Ostensible possession " 33 

*' Unreasonable de«ay" 98 

Delay in application for prohibition 6 98 

Districts, Courts of Petty Sessions, Boundaries of City ... 61 

proved by production of gazette 4 

Governor may define limits of 60 

Supreme Court will not take cognizance of 24 

See Courts of Petty Sessions 

Equitable assignment, agreement relied on as a bill of sale ... 39 

Equitable interest, wife's regarded in interpleader 45 

Equity and g^ood conscience, justices to decide according to ... 3 49 

Excess. See Abandonment. 

Excuse, meaning of in summons 21 

Execution real and leasehold property not subject to 30 

for whole amount on default in instalments 4 

goods seized, must be in debtor's actual or ostensible 

possession 32 

Special writ of 30 

Form of writ of 30 57 

when to be made 46 

Belief of bailiff in charge of ... 43 

of process 29 

against garnishee, when granted 80 

See Bills of Sale 

Executors and administratora can sue and be sued 43 

judgments survix^e to 4JS 

causes of action survive to ... ,% 43 

must sue in representative capacity ,,i ,., ,„ 34 
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Fem to be taken in Court si 

Schedule of 54 

nf office, no jurisdiction relating to 3 

Court to decide what are 7 

Fence dividing, Contribution towards 16 

Fieri Facias, form of 57 

Forms of plaints. Schedule 54 

need not be followed strictly 21 

defence 57 

summons 57 

fi. fa ... ... 57 

subpoena J** 58 

attachment for disobedience of 58 

order for examination of judgment debtor 86 

affidavit to ground garnishee order 86 

garnishee order 8T 

judgment against garnishee 88 

execution against garnishee ;. ... 88 

order for trial 90 

Fraudulent Conveyances, void against creditoris 45 

FRSKaoLD, title to, in dispute ousts jurisdiction 3 

term, must be strictly construed 8 

Furniture, hiring agreement of, not a Bill of Sale 37 

unless really a mortgage 35 

Further advance requires registration 36 

Garnishee order when made 70 

Court need not make 84 

Eflfect of service or notice of 77 

what debts bound by 78 

prior equitable charge takes priority to 79 

solicitor's lien takes priority 79 

effect of, where no attachable debt, made in garnishee's... 

absence 77 

cannot substitute a different mode of payment 78 

can be examined as to means 80 

effect of Bankruptcy in, proceedings 78 

where, disputes his liability 81 

sbt off by, when allowed 81 

not liable for costs when he pays 82 

payment by a valid discharge against debtor 83 

effect of payment by Government officer as garnishee ... 84 

cost in proceedings 84 

Gazette Government, Districts proved by 4 

See Jurisdiction. 

Gift of goods to delay or defraud creditor 45 

by deed without possession- 46 

Governor may define limits of P.S. District 61 

may establish additional Courts 61 

Grantee possession of goods by, wrongfully 35 

possession of part of goods by, rightfully 35 

Hearino, by one justice ... 9 

when plaintiff does not appear _ ^q 30 

„ defendant „ „ „ '" ' H 

the pUinti^ «^nd defendant mdy be heard on oath ... 28 
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fliEitiG Agreement. See Agreement. 

Husband and wife sale between 34 

debt contracted before separation 4 

settlements between 39 

Infant may sue for wages 19 

but cannot sue for damages "... 20 

Instalmknts, Court may order payment by 4 

where default made execution for total 4 

where no default cannot attach debts , 69 

Inteepleadbr Sec. 32 and 34 J 32 43 

deposition in support of claim oo 

ti ft „ must be made by claimant 44 

'» ,y „ claimant restricted to ... 44 

order, made by the Court 44 

decision is final ... 45 

cos*^^8 of in discretion of Court ... 43 

governed by ordinary rules 62 

successful claimant may be ordered to pay add 

Equitable interest of wife regarded in 45 

justices bound to decide it goods liable to execution ... 45 

iNTEBPRKTATiON (10 Vio. No. 10) scc 46 ... 53 

(45 Vic. No 27) sec. 1 67 

Inventory necessary to Bill of sale 42 

what are specific descriptions in 42 

,, „ not ,, ,, 42 

of goods with receipt for purchase money 38 

attached, when a Bill of sale i 38 

and receipt on Sheriff's sale 37 

Judgment when against natural justice 97 add 

when tiTisatis^i so as to found garnishee proceedings ... 70 

of Small Debts Court final ... 47 

action will not lie on in Supreme Court ... 5 

payable by instalments 4 

should be paid into Court under protest if prohibition 

sought 7 

if paid prohibition will not lie 7 

entry of by Clerk to be a record [., ". Itj 

proof of 2(j 

none until affidavit of service filed ... ... !.. ... *>•> 



68 
68 

69 



survives to personal representative... ... .., !.. 43 

what is a 

Judgment debtor, order for examination of 

how served 

Examination of how conducted ... ,,. „[ ... „i, 

not attending, penalty for .,] .** [[[ 69 

Jurisdiction, £10 for debt or damage in Metropolitan District 3 

£30 if the defendant consents in writing 3 

£30 foi* debt onZy in Country ... ][] 3 

£10 for damages *'* *" "' *** g 

£5 before one justice \\[ [\\ [[ 9 

£30 before one justice by consent of parties ... ."! 9 

ordmanly, exercisable by two or more justices 53 

m police District of Sydney only Police or Stipendarv 

Magistrate ^ '^ ^ 

when party acquiescing in cannot obtain prohibition *.'.* 6 98 

when objection must be taken to ... , 6 

where, decision final '** a 47 

not lost by filing set off for over £10 .„ ,V,* Z 7 
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over attorney 53 

none where title to land in dispute 3 

cause of action split *" 11 

save to give costs 16 

action for use and occupation 8 

where relating to fees of office 3 

for annual rent 3 

rights in future may be bound 3 8 

general right or duty 3 

money won by race wager &c, 3 8 

debt arose more than 3 years before plaint ... 3 

unless acknowledgement in writing ... 3 

when goods levied are rescued 51 

cannot be given by wrongfully deciding as to residence *26 
,» >, ft applying a wrong principle of law to 

facts 9 

founded by filing plaint 20 

where taken away by statute cannot be given by consent 9 

of judge in vacation to grant prohibition 98 

Justices of Peace cannot adjudicate in police District of 

Sydney 60 

can suspend attorney 58 

Limitation of action against 60 

See Jurisdiction. 

Land Title to freehold, in dispute ousts jurisdiction 3 

Landlord. Kights of not affected 4(5 

Leasehold property not subject to execution 30 

Lien on crops ... 43 

on wool 43 

of solicitor 79 

Limitation of actions generally 3 

against officers of Court 50 

Magistrate. See Jurisdiction and Justices of Peace. 

Marriage, settlement on, not Bills of Sale 39 

,, t, does not include post nuptial ... 40 

renewals protected by 39 

accretions 45 

Married woman may now contract 5 

with husband as a stranger 34 

can sue and be sued 5 

contract by presumed to be in respect of separate estate 5 

may claim in her own namein intei-pleader 45 

equitable interest of regarded in interpleader 45 

may be examined as to her separate estate 69 

See Husband and wife. 

Mortgage of chattels. See Bill of Sale. 
Municipal Rate. See Rates 

Natural Justice Prohibition where verdict against 47 

when verdict against 47 

verdict for calls on fuUj^ paid up shares ... 60 

verdict against aw not neeesRarily againRt... 97 

Name of plaintiff and defendant, must be sot out in plaint ... 20 

Bill of Sale in fictitious 39 

Notice of action against officers 60 

when register^ letter sufficient 61 

is not commencement of action 61 
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New trial none wheie defendant appears 11 

costs of 11 

Oath plaintiff and defendant may be examined on 28 

effect of refusal to examine parties on 2ri 

Officers of Court of Petty Sessions, who to be 9 

limitation of action against 50 

notice of action against 50 

iudenmified 50 

penalty of, for neglecting duty 51 

sheriff's, receipt by for goods 38 

of Supreme Court, not exempt 20 

Particulabs of demand sufficiency of 7 20 

See Plaint. 

Pkbsons, meaning of in Sec. 4 4 

includes corporations , 4 

PuRJURY comittal for 28 

prosecution for 28 

Plaint actions commenced by 20 51 

forms of 54 

• cause of action to be shown in 20 

distinguished from *' information or complaint'' 20 

filing of foundation of Jurisdiction 21 

if it contains plaintiff's name, summons need not ... 21 

See Amendment. 

Possession. See actual or ostensible possession 
,, apparent possession 

Port nuptial settlements. See marriage settlements. 

Proceedings where plaintiff does not appear 10 30 

,, defendant does not appear 11 

See Hearing 

Process to be seived by Bailiff 10 

not to be set aside for technical errora 51 

See Summons. 

Prohibition. Common law, definition of 95 

who may obtain 95 

alone lies 47 

for want of jurisdiction 47 

where decision against natural justices ... 47 

when can be obtained at any time 97 

Granted by single judge in vacation requires confirmation 98 

„ ,. „ term „ ,, ... ... 98 

how appeared against ... 98 

does not lie where jurisdiction over person and cause ... 6 

on application for, too late to raise question of residence 6 

none where verdict paid 7 

none where applicant guilty of unreasonable delay ,,. 6 

Rule nisi or atndavit must contain grounds ..'. ... 99 

moved, on affidavit of facts 17 

See Jurisdiction, and Acquiescence. 

Promise to pay, takes cause out of statutory limitation ... 3 

defendant may be sued where given . . ..^ 23 



Digitized by VjOOQ IC 



no GENERAL INDEX 

PROMiflfioRT notes. See Bills of Exchange. 

Proof of what occui'8 at trial 17 

of jurittdiction on trial for perjury 17 

*' PROPSBTT ''in seo 32 synonymous with goods and chattels 

in sec. 34 33 

Pbotest, verdict paid under^ 100 

See Verdict. 

Bates municipal can be sued for 5 

at any time ... a 

vordict for on land not ratable 4, 6 

Kecbipt an ordinary, is not a Bill of Sale ^ 3$ 

for purchase money with schedule ' 38 

Record. See Court of Record. 

Hkgirtrah appointment of 9 

cannot issue interpleader summons 44 

no fee for affidavit of service of summons 22 

cannot fill in blank before '^ clear days " in Summons 

where no rules 21 

See Officers. 

Registration, mode of, of Bill of Sale « 42 

time for how reckoned ... 41 

of settlement, when necessary 39 

Removal of defendant contracting debt 23 

Rent annual, action cannot be brought for 3 

when not generally determined 16 

due is attachable 71 

Rescue of goods levied upon 51 

Residence of defendant question for inferior Court ... ... 6 24 

in two places at same time 24 

master of ship 24 

justices cannot give themselves jurisdiction 

by wrongly deciding as to 26 

See Defendant. 

Res judicata 18 

Rights in future no jurisdiction where, may be bound ... 3 

action on agreement for support of illegitimate child ... 8 

See Jurisdiction. 

Rubles of practice, qreneral, made by Governor 21 61 

as to time for appearance 20 

D.Ct. in garnishee proceedings 91 

Sale of goods by letting for price 37 

limitation of action for 3 

Schedule of fees 54 

of forms of plaints 54 

of costs 58 

to Bill of Sale ... 42 

goods must be specifically set forth in 42 

what is a specific description ... 42 

Separation. See Husband and Wife. 
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Servakt nnder age can sne for wages 

summons may be served on 

SERViCKof affidavits on justices when necessary 

of process how effected on justices 

See Summons and Garnishee order. 

8xT- OFF by plaintiff not an abandonment ^ 

jurisaiction not lost by filing, for over £10 

disclosing claims for damages over £10 

by garnishee against debtor w/ 

none against creditor 

Sbttlembnt. See marriage settlement. 

Shbriffs. See Officers. 

Splitting cause. See cause of action. 

Solicitor. See Attorney. 

Striking out case, not a decision 

Subpoena disobedience of 

when person need not appear on 

form of ... ••. ••• ... ... ... ... ... 

attachment for disobedience of 

Summons form of 

how served 

affidavit of service of to be made 

when officer no power to fill in time for filing defence ... 

to attend as a witness 

omission of name in .. ... 

when plaintiff's name need not appear in 

where not served till after return day 

not to be set aside for technical errors 

garnishee form of 

Time when bailiff may enter premises 

for bringing action 

„ ,, „ against officers 

how reckoned in acts of Parliament 

for registering Bill of Sale 

** certain time *' meaning of 

" at least " meaning of 

a debt may be attached, though more than 6 years since 

judgment 

Title to land, bona-fide in dispute ousts jurisdiction 

See Freehold. 

Trade Union, verdict for strike pay 

Trespass to land, continuing acts of, one cause of action 
judgment for not to determine questions generally 



Unliquidated damages and liquidated 

separately 

Use and occupation, action for 

Verdict, decision of Small Debts Court is a 
effect of paying without protest 
final and conclusive 

Voluntabt Conveyance to delay Creditors 
settlement 



debt can be claimed 



19 
21 

100 
101 



1.3 

7 
8 



U 

29 
29 

58 
58 

21 
22 
21 
29 
21 
21 
22 
51 
86 

46 
.3 

50 
40 
32 
40 
40 

73 
8 

48 

12 
16 



12 

8 

04 

7 
47 
45 
40 
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Wages infant may tae for 

before actually payable, not attachable 

WirE, deserted, on obtaining protection order regarded at 

/etn« wle 

without reasonable cause, contract of ... 
judically separated regarded as Fenu SoU 
since M W, P. Act may contract... 

,> „ I, with husband ... 

contract bv, deemed to bind separate estate 
See Husband and wife. 

Witness not attending guilty of contempt 

person in Court can be called as 

^en need not attend 

Wkits of execution form of ,» 

special 

Wool Lien on 



30 



19 
75 

4 
4 
4 
5 
34 
5 

29 
29 
29 

57 
30 

43 
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